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However, it does not relieve the Crown of the responsibility of carrying out
that assessment, initially, and on an ongoing basis. The existence of the Crown
culture discussed in the previous chapter, is reinforced by the similar dynamics in
the prosecution of the Parsons and the Druken cases. In both, there are weak
circumstantial cases but highly skilled, motivated and industrious Crown attorneys.
In both cases, they accept the police focus on one individual as the perpetrator, to
the exclusion of other reasonable possibilities. In both, they marshalled all of their
skills as advocates to "shore up a weak case" and achieve a conviction.

In the Druken case, the warning signs should have been recognized but were
not. Madeline Dooley had a medical condition that deteriorated to clinical insanity
between the preliminary inquiry and the trial. Phyllis Duke continued to embellish
her story right up to two days prior to her testimony. Then, while testifying, falsely
alleged that Mr. Gorman had undertaken not to question her on certain matters.
Item after item of the story of Mr. X proved to be false under police investigation,
yet the Crown pressed on.

In his oral submission, counsel for Mr. Gonnan stated:

... what we see here ... is that not that anybody was acting in bad
faith, not that anybody was so negligent that they committed a
dereliction of duty but just that the system that was in place did
not have safeguards that it should have had.

I do not find that Mr. Gorman acted in bad faith. Nor do I find that he committed a

dereliction. Quite the opposite of dereliction, he was overzealous in pursuing what
he perceived as aI/noble cause", namely, the conviction of Randy Druken.

The systemic problem was the Crown culture described in the previous
chapter, that accepted and supported the police tunnel vision. TI1econclusions and
recommendations made supra, at pp. 169 et seq.,are equally applicable here.

5. Post - Conviction: Stay of Proceedings:

(a) Introduction:

Randy Druken was incarcerated as a result of the police investigation on June
14, 1993. He was convicted on March 18, 1995, and spent over three more years in
prison when Mr. X came forward on August 10, 1998 to say he had given false
testimony. Shortly after a new trial was ordered on June 17, 1999, he was released
on bail pending the new trial. He had spent over six years in prison in relation to
Brenda Young's murder.

The Introduction to this chapter outlines the salient features of the events
following the recantation by Mr. X. I wish to focus briefly on three remaining topics:
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. The second investigation.
· The Crown opinions and third investigation.
. The stay of proceedings.

With the latter topic, I take the opportunity to comment more generally on the
nature of this historically longstanding Crown power of the nolle prosequi or stay of
proceedings.

(b) The Second Investigation:

On June 6, 1999, Inspector Craig Kenny was assigned to conduct a re-
investigation into the homicide of Brenda Young. This was necessary because of the
recantation of Mr. X, the DNA evidence implicating Paul Druken and the need for
further forensic examination and analysis of exhibits in light of improved testing
potential.

When the appeal was heard on June 17th,the Crown consented to the defence
application to enter fresh evidence regarding Mr. X. The Crown also agreed that
that a new trial should be ordered and it was.

The personnel assigned to the second investigation were as follows:

Inspector Craig Kenny Case Manager and Investigator

Sergeant Mark Wall
(now Sergeant)

Investigator

Sergeant Geoff Walsh Investigator

Constable Jason Sheppard
(now Acting Sergeant)

Investigator

Constable Dave Gray
(now Sergeant)

Analyst/File Coordinator

Paula Pelley Clerical/Data Input

Constable Wayne Harnum Forensic Identification (part time)

A clearly defined operational plan was established and implemented on the major
case management model. In my view, this investigation was comprehensive and
thorough. As my own findings indicate, I agree with the conclusions reached by this
investigation.
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These conclusions included the non-existence of any evidence whatsoever
from Mr. X, the uru-eliability of Phyllis Duke's evidence, the tainting of Cindy
Young's evidence, which also led to its unreliability, and the absence of any
evidence of a clean-up of the scene. One of the most striking findings related to the
cigarette butt accidentally discovered amongst the exhibits at the trial. It had been
wrapped in a doily and contained red stains, at first thought to be lipstick, but later
confirmed to be polypropylene transferred from the rug at the crime scene.

Inspector Kemly's summary of this investigation describes a reconstruction of
the crime scene to attempt to demonsh-ate how the burning cigarette butt could have
been transferred from an ashtray on the coffee table to the carpet. This table was
placed where it would have been on the carpet at the residence, using the crime
scene photographs. A doily was placed on top and the table was kicked over
"probably a hundred" times. The Forensic Identification Officer, Sergeant Wayne
Harnwn, concluded that this testing established that:

... it is in all likelihood that the cigarette landed on the carpet
around the same time that the coffee table and contents tipped
over, leaving one with the inference that this all occurred during
the struggle.

This tended to close the circle of Mrs. Evoy seeing Paul Druken at 2:45 a.m., when he
asked for Brenda; Mrs. Evoy and Patrick Dooley Jr. hearing a noise like furniture
moving or being tipped at around that time; Cindy Young being awakened by a
noise like the table tipping and hearing her mother's voice, and; Paul Druken's DNA
being found on a cigarette that was likely burning at the time of the struggle. The
notes of this Crime Scene Reconstruction (Part 6) are attached as Annex 15.

Inspector Ke1my testified before me that, as a result of his investigation, he
concluded:

That there was no credible evidence to implicate Randy Druken or
to lay any charges against Randy Druken for the death of Brenda
Marie Yol1ng.

When asked about Paul Druken, who had died plior to the second investigation, he
said that, based on the available evidence:

I believe there was grounds there to charge Paul with the death of
Brenda Young.

At the conclusion of this second investigation, Inspector Kenny's report was filed
with the DPP's Office, in accordance with nonnal procedure.

--- ---
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Ordinarily, any follow-up that might be required, would be referred back to
this second investigation team. However, some months later, Inspector Kenny was
told that further questions raised by the Crown would be passed over to a
completely new team. No reason was given for disbanding the second investigation
team at that time.

(c) Crown Opinions and Third Investigation:

On September 27, 1999, then DPP Colin Flynn met with Crown attorneys Tom
Mills, Nick Westera and Frances Knickle to discuss the Randy Druken file. At the
time, a new trial had been ordered but the second investigation was well under way.
Mr. Flynn's note of the meeting states:

... Mr. Westera and Ms. Knickle were particularly concerned
about how tIley should proceed wifu fue file in view of what they
have perceived to be conflicting views of the information
available. ...

I suggested to them that they ignore and/ or avoid any theorizing
by others or any innuendo by ofuers respecting this case. They
should determine what tile evidence is and make fueir findings
based on the evidence tI1.atis available. If, in fue end, they reach a
conclusion which is not concurred in by fueir superiors then that
is tile way it is.

And, later:

If indeed there is any conflict between opinions, it may be necessary to obtain
an opinion from someone outside fue province on the advisability of gomg
back to trial on Randy Druken. I indicated to them that the whole process
will depend on what evidence is available and the strength of the evidence.
It cannot be based on anything else other than fue evidence that exists.

He followed up four days later with a memorandum to these three Crown attorneys
and to Bernard Coffey, who had become Assistant DPP. He stated:

Bernard Coffey will oversee the file and the general process
undertaken by Nick and Frances. Bernard has intimate familiarity
witIl the facts of the matter, and can provide advice and assistance
to both Nick and Frances.

He added that Wayne Gonnan also would be consulted and that if a consensus
could not be reached on how to proceed, it might be necessary to consult an outside
counsel.

On November 16th, the second investigation was completed and Inspector
Kenny dropped off copies of the report to Bernard Coffey and Nick Westera. By that
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time, Wayne Gorman had been appointed DPP to replace Mr. Flynn, who had taken
another position with the Deparhnent of Justice. On November 19th, Mr. Gorman
sent a memorandum to Messrs. Coffey, Mills, and Westera and Ms. Knkkle,
indicating that the Crown would seek to have Randy Druken's arraignment put over
to February. Meanwhile he requested that each of them provide an opinion to him
as to whether further investigation was necessary and whether there was a
reasonable probability of conviction.

This was brought to the attention of the Deputy Minister of Justice by Bernard
Coffey. She replied that it was never contemplated that it would be appropriate for
Wayne Gorman to make the decision as to whether Randy Druken should be retried.
She arranged for Colin Flynn to be re-assigned temporarily to assume the role of
DPP. She requested that the Coffey, Mills and Knickle opinions be directed to Mr.
Flynn. (Mr. Westera was relieved from the Druken file because of his workload.)
Mr. Flynn also requested that the three opinions be sent to him but added that he
would also be seeking an opinion from "an Attorney General's Office outside the
province of Newfoundland". The tlu-ee local opinions were received by January 24,
2000,and the fourth, from Tara Dier of the Ontario Crown Law Officeon August 1st.

The opinion submitted by Tom Mills was accompanied by a covering letter
which stated:

Under the circumstances, I have taken a broad approach to this
opinion. I do not refer to the mmutiae of the evidence as it is
available in the transcripts and statements. Instead I have
attempted to synthesize the various testimonies and statements of
the witnesses.

The review of the evidence in this opinion is, indeed, superficial. Apart from the
past history of violence in the victim's relationship with Randy Druken, it states the
"most compelling evidence" as being:

· Cindy Young's statement that she heard "Stop, Randy, Stop";
· Madeline Dooley's evidence that she heard "No Randy. Don't do that".... ,
· Phyllis Duke's evidence that she saw Randy on the eve of the murder,

when he threatened her, and his subsequent telephone call to her;
· Mrs. Evoy's evidence of the man, who resembled Paul Druken, coming

to her door and seeking Brenda's place.

Of course, the jailhouse informant was now out of the picture.

No attempt was made to assess the reliability of this evidence at the time of
the previous trial with all of its inconsistencies. The opinion does refer to
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weaknesses in Cindy's testimony at that trial but describes her as a "compelling
witness" . Unlike the second investigation, Mr. Mills does not reject Phy His Duke's
evidence:

... Mrs. Duke still places Randy outside the residence on the night
of the murder. She still says that Randy made a threatening call to
her house. However, none of these statements are absolute. Over
a six year period Mrs. Duke has given many
statements/testimony. She has a tendency to ramble. The
statements in 1999 are, not unexpectedly, considerably weaker.

Mr. Mills is critical of the second investigation for interviewing Mrs. Duke without
first "refreshing her memory by statement! testimony". Unfortunately, this begs the
question of which of her diverse and contradictory statements should have been
used for that purpose.

He also was critical of the second investigation for speaking with members of
Mrs. Duke's family to gain insights into her (un)reliability. The opinion states that
such information:

... appears to have been gatl1.ered by the RNC to establish that
Mrs. Duke is not a credible witness and should not be relied upon
by the Crown. No such attempt was made in the "re-investigation"
to obtain opinions about the veracity of other witnesses, e.g.,
Josephine Dyke, Shirley Druken.

The simple answer to that criticism is that Josephine Dyke was not called as a
witness at the first trial and, unlike Phyllis Duke, Shirley Druken was clear, cogent
and consistent in all of her statements and testimony. He also stated:

The fact that witnesses are inconsistent in their recall six years
after an event when not shown previous statements/testimony is
far from surprising.

This totally neglects the glaring inconsistencies of PhyHis Duke at the time of the
first trial.

Mr. Mills was critical of the second investigation's failure to pursue
allegations of police coercion during statement-taking in the first. He dwells upon
such an allegation by Josephine Dyke but she was not even a witness at the first trial.
Phyllis Duke also made such an allegation, but the second investigation would be
justified in not devoting much time or energy to pursuing it, in light of her complete
unreliability. Mr. Mills states:

-- --
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The re-investigation leaves hanging serious suggestions of police
misconduct while stockpiling statements against a witness like
Mrs. Duke.

This "stock-piling" consisted of an analysis of her statements in their totality and in
relation to each other. This was the kind of analysis that was sorely lacking during
the first investigation and the prosecution of Randy Druken. Indeed, I found this
analysis of the second investigation to be helpful in forming my own conclusions
about the unreliability of Phyllis Duke, SUP1'a,at pp. 246-8 and Annex 13.

Mr. Mills observes that it was a rational conclusion to place Paul Druken at
the scene at the time of the table tipping over and, therefore, at the time of the
murder. Then he adds:

The same evidence does not negate Randy's presence at the scene
of the murder.

This observation totally ignores the absence of any reliable evidence placing him at
the scene of the murder. There is nothing to "negate". Still, he does concede that
this other rational conclusion significantly decreases the probability of conviction of
Randy Druken.

After concluding that there was no reasonable probability of conviction, he
adds:

... The existing evidence however certainly implicates both Randy
Druken and Paul Druken in the murder of Brenda Young. Given
this evidence, a stay of proceedings would not be appropriate. As
the evidence does not appear strong enough to proceed to trial,
the investigation should remain open.

In my view, this is a remarkable conclusion. The existing evidence did not
"implicate" Randy Druken in any legal sense. The past history of a violent
relationship raised a valid suspicion. When there was no reliable evidence to
support that suspicion, it should have been suspended. When strong evidence of
another perpetrator was established, that suspicion should have been disccu'ded.

The last sentence of this last quote (and also of the opinion) raises a more
basic concern. In effect, Mr. Mills is saying that there is no basis on which to
continue tl1e prosecution. Yet there should be no stay of proceedings, let alone the
introduction of no evidence, with a view to an acquittal. The previous trial was five
years earlier. The second investigation has concluded there is no basis on which
Randy Druken could be charged and it could uncover no further evidence to
incriminate him. It also identified another perpetrator who could be charged and
probably could be convicted. Yet Mr. Mills is advocating that the investigation
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should continue to try to find evidence to re-try Randy Druken. The tunnel vision
that pervaded the first investigation and the prosecution of Randy Druken at the
first trial now found its way into the opinion of a Senior Crown Attorney.

The second opinion was provided by Crown Attorney, Frances Knickle. She
also recognized that the Crown's case came down to the testimony of the witnesses
Young, Dooley and Duke. She did recognize the significance of Julie Evoy's
evidence placing Paul Druken at the scene at about 2:45 a.m. Then she states:

... It was never refuted or contradicted, and while it did not
constitute evidence which explicitly incriminated Randy, it did, as
the Crown originally posited, by implication: Paul Druken was
present purportedly to assist Randy after the murder was
committed.

I simply cannot understand how Julie Evoy's evidence incriminated Randy Druken
"by implication" or in any other way. This totally unfounded conclusion also
supports the inference of tunnel vision.

This opinion does canvass the reliability of the three key witnesses. She
acknowledges that Madeline Dooley's evidence was difficult to reconcile with other
evidence and raises other inconsistencies within her statements. She recognizes that
Madeline Dooley may simply have confused Thursday and Friday nights.
However, since her evidence was frozen in the transcript of the preliminary inquiry,
it was essentially the same as at trial. Ms. Knickle disagrees with the second
investigation's characterization of Cindy's evidence as IItainted". This seems to be
because Cindy was trying her best and "may honestly have thought Randy killed.
Brenda". She concluded that Cindy's evidence also was essentially, the same as at
trial.

Ms. Knickle readily acknowledges that Phyllis Duke's "statements and
testimony are fraught with inconsistencies". She adds:

However, the author disagrees with the subsequent police
investigation's characterization of her credibility as being
'suspect'. She may ultimately be unreliable, but there is nothing
that suggests Mrs. Duke has intentionally mislead [sic] the police,
or the Court.

The second investigation did not conclude tl1at Mrs. Duke was lying. The context of
the word "suspect" in the report is:

... her credibility is suspect, and her account of events with such
drastic inconsistencies and additions, that any future testimony
would be negated by her unreliability. This is not to say that Mrs.
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Duke intentionally mislead [sic] the police or the courts, an
answer to that only she knows ...

Ms. Knickle also criticized the second investigation for a bias in favour of Randy
Druken:

For example, the subsequent investigation's criticism of Phyllis
Duke is singular. No other Crown or defence witnesses has been
handled as was done in the subsequent investigation.

This appears to echo Tom Mills' criticism of speaking with family members to gain
insights into Mrs. Duke's reliability.

Her allegation of bias goes further in alleging:

... a disconcerting familiarity between the Royal Newfoundland
Constabulary and the Druken family ... this familiarity may have
colored the investigators perceptions of particular events.

She states that the second investigation made a 1800 turn from the first. The first
focused on Randy Druken to the exclusion of all other scenarios. The second
interpreted the evidence in his favour.

It is ironical that, when the second investigation overcame the tunnel vision
of the first, with an objective investigation, the Crown seeks to prolong that tunnel
vision. She does not conclude that there is no probability of conviction, only that the
probability "is low". She adds:

In the author's opinion the murder of Brenda Young merits
further investigation. The author is not satisfied that Randy
cannot be incriminated in the matter...

While she purports to say that both investigations lacked objectivity, her own sale
focus appears to be on Randy Druken.

The last part of her opinion introduces a possible connection between Brenda
Young's murder and the armed robbery of a local CIBC branch. This discussion is
rife with speculation and leads nowhere.

The third internal opinion was given by Bernard Coffey, who was Assistant
DPP at the time. In my view, this opinion was the most frank, thorough and
objective, in spite of its brevity. His conclusions were:

· There was no reasonable probability of a conviction at Randy Druken's
pending re-trial.
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· Further investigation was not necessary to reach that conclusion since
the passage of 6 1/2years would have caused the "fading of any
potential witness's memory" .

· In addition, in an entirely circumstantial case, discovering further
reliable information from then known sources was unlikely.

· There existed "significant, credible forensic evidence" to warrant
charging Paul Druken, had he been alive.

His analysis is cogent and includes a reference to considerable evidence to support a
reasonable inference that the assault was sexual in nature. This would support a
charge of first degree murder against Paul Druken. He went further and said that he
would "very like be convicted". He observed that the evidence of Cindy Young and
Madeline Dooley, alone, was considered by the first investigation to be inadequate
to support reasonable and probable grounds. He stated bluntly that:

I would not be prepared to present Phyllis Duke to a jury as a
credible wi1ness as to Randy Druken having been outside her
apartment building after 10:30p.m. on June 11th.

He agreed with the second investigation's assessment of her unreliability.

Colin Flynn was aware that Mr. Coffey was the Crown contact with the police
for the second investigation. He apparently thought that Mr. Coffey's opinion could
have been influenced by his working (albeit sporadically) relationship with
Inspector Kenny. Mr. Flynn decided he would follow the advice of the external
opinion provided by Tara Dier of the Ontario Crown Law Office.

In addition to reviewing all of the written materials, Tara Dier read the three
other opinions and met with Colin Flynn, Tom Mills and the second investigation
team. She shared Mr. Mills' criticism of the second investigation team. She found it
"curious" that witnesses were not shown their earlier statements or interviews
before being interviewed. She also found it "cUlious" that Phyllis Duke's relatives
were interviewed about her reliability. She observed that Mrs. Duke was the only
witness "subjected to this type of investigation". She described this initiative as
being" problematic" and "troubling for counsel". She did conclude that Mrs. Duke's
evidence was totally umeliable.

Ms. Dier also seems to take issue with the second investigation's conclusion
that Cindy Young's testimony was "somewhat tainted". She seems to condone the
manner in which Constable Baggs interviewed Cindy. In assessing Cindy's
evidence, she states:

Nonetheless, it would be difficult to ask a jury to rely on it to
convict Randy Druken.

-- -- ----
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She also points out Madeline Dooley's frailty, limiting her ability to observe and to
convey what she observed.

Ms. Dier concluded that there was no reasonable prospect of convicting
Randy Druken on the available evidence. She added:

However, there remains some evidence against him and nothing
in the evidence, in my view, precludes his participation.

She did not specify what that evidence against him might be and rejected the
possibility of a sexual assault without addressing Mr. Coffey's analysis of this issue.
She rejects Shirley Druken's alibi because of the" obvious bias" and because the jury
rejected it.' She does not take into account that the jury also weighed it against
testimony of a confession by the accused.

In view of Ms. Dier's conclusion that there was no reasonable prospect of a
.conviction,proceeding to trial again and calling all admissible evidence, was not an
available option. The available options were:

· To proceed to trial but call no evidence, necessarily resulting in an
acquittal, or;

· To stay the charges, with the consent of the Attorney General,
pursuant to s. 579 of the Criminal Code.

In deciding which option to select, she added:

In my view it would be inappropriate to enter a stay of
proceedings if there is no prospect whatsoever of
recommencement. In this case, some reasonable likelihood that

additional evidence implicating Randy Druken will come to light
is required.

She found such a reasonable likelihood, so the correct option in this case was to
enter a stay of proceedings.

Her whole foundation for this choice was this statement made by Patrick
Dooley Jr. in the course of his polygraph examination:

We knows who it was. We were friends with her. It's nothing to
you and it's nothing to any of the other police officers.

She notes that this witness had been "unwilling to assist the police" but that he
"may very well have" important evidence. She adds:

This necessarily requires that the witness is approached again in
the hopes that he will provide a complete and h'Uthful statement.

--
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In my view, this opinion turns on a fundamental error.

Ms. Dier completely misinterpreted the above statement of Patrick Dooley Jr.
When referring to "who it was", he was not referring to the perpetrator of the crime.
He was refen-ing to the victim, Brenda Young. The full context of this statement is
discussed supra, at pp. 275-6. It came towards the end of a two hour grilling in
which Patrick Dooley Jr. repeatedly told Inspector Peddle that he was telling
everything and that it was the truth. Inspector Peddle tried to emphasize the
seriousness of the matter by stating, "It's a murder". The response was, not only
that he knew it was a murder, but that he knew the victim, who was a friend of the
Dooleys. If there was the slightest impression on the part of h1Spector Peddle that
Patrick Dooley Jr. was referring to the murderer, one could be sure the interview
would not have concluded the way it did.

I find it difficult to understand how Mr. Mills could not have realized Ms.

Dier's fundamental error in this respect. When a potentially important wih1ess
stated that: "We knows who it was", the obvious respOl1Seshould be to follow up to
determine the context in which the statement was made. To do so would have
revealed that the foundation for her recommendation was non-existent. I have no

basis to conclude that Mr. Mills provided the Dooley comment to Ms. Dier without
revealing its true context to her. But he certainly did not exercise due diligence in
determining her complete misinterpretation of it.

Tara Dier's opinion is dated August I, 2000. Based on her advice, and at the
direction of Colin Flynn, Tom Mills entered a stay of proceedings on August 30th.
On the same day, a third investigation team was established consisting of five
officers under the leadership of Inspector William Brown (now Superintendent).
His mandate was to review the four legal opinions, to determine what work
remained to be done as a result of them and to answer any questions they raised.
The new team was probably established because some of the opinions were critical
of the second team. In November of 2000, Tom Mills was appointed as DPP.

Inspector Brown testified that his investigation II pretty well concluded" when
he received the final report from Constable Deborah Moss (now Constable) on the
CIBC armed robbery in January, 2001. This issue was raised in the Knickle opinion
but turned out to be speculative and futile. There were some delays in completing
the investigation because of the other commibnents of some team members. There
was also a delay related to a major out-of-province undercover operation and
another undercover operation involving this third investigation.

On August 20th,Inspector Brown and two other officers met with Tom Mills
and Frances Knickle. . Both of these Crown attorneys had rendered previous
opinions criticizing the second investigation and advocating further investigation.
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The stay of proceedings would expire in ten days. Inspector Brown testified before
me:

I think OUIintention was to go in and basically say to Mr. Mills
that, you know, we had come to a point that we felt we couldn't
gather any more information. During, we went over the task list,
basically went over what the investigation, what we had done in
the investigation. . .

At that time, the officers conveyed their conclusion that Paul Druken was a strong
suspect and Randy Druken was not a suspect. However, the Crown repeated the
criticism in Mr. Mills' earlier opinion, that the second investigation q.id not provide
previous statements and testimony to witnesses before interviewing them. The
outcome of the meeting was that the officers agreed to go back and conduct further
interviews of witnesses after refreshing their memories.

This was another futile exercise. It produced nothing. However, it did
prevent Randy Druken from obtaining an acquittal. The message from Inspector
Brown and his colleagues should have been clear to DPP, Tom Mills. There was no
prospect of a recommencement of the proceedings against Randy Druken. Mr. Mills
should have done the right thing and directed a Crown attorney to appear on the
charge but call no evidence. This would result in an acquittal. Instead, the
investigation was needlessly prolonged and the stay of proceedings expired ten
days later.

Finally, on November 14, 2001, Inspector Brown submitted his "final report"
to Superintendent Shanahan, and stated:

... this team cannot provide any new information regarding who
was responsible for the death of Brenda Marie Young. We believe
that we have exhausted all avenues available to gather any new
information at this time. ..

On June 11, 2002, Inspector Brown again met with Tom Mills. Superintendent
Shanahan, Constable Moss and Crown attorneys Knickle and Goulding also were
present. The meeting lasted about two hours. Inspector Brown testified that both
before and after the meeting, he did not believe there were reasonable and probable
grounds to charge Randy Druken and he was not even a suspect.

Yet on July 10th,Mr. Mills, wrote to the Chief of Police, Richard DeeJ.ing, and
stated that, "at the conclusion of the June 11thmeeting", there was agreement that:

1. the identity of Brenda Young's murderer remained unsolved;
2. there were at least three suspects, namely, Paul, Randy or Derek

Druken;

--
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3. "the investigation remains open, however ... there is little further that
could be pursued";

4. "Further steps may be required" with respect to the CIBC armed
robbery's relation to the Brenda Young murder;

5. there is nothing in the third investigation that affected the stay of
proceedings on the murder charge against Randy Druken.

I find this letter to be unusual and misleading:

1. Both the second and the third investigations concluded that there were
reasonable and probable grounds to charge Paul Druken. Assistant
DPP, Bernard Coffey went even further and expressed the opinion that
Paul Druken "would very likely be convicted" of first degree murder.

2. Inspector Brown unequivocally expressed the conclusion of the third
investigation, echoing that of the second investigation, that Randy
Druken was not a suspect.

3. The unilateral declaration that the investigation "remains open" is
rather meaningless in the circumstances.

4. Inspector Brown considered further pursuit of the CIBC armed
robbery to be "historical" by January of 2001.

5. The stay of proceedings had expired almost a year earlier.

There is no written response from the Chief of Police to Mr. Mills'letter.

The third investigation was driven by the DPP's Office. It was initiated as a
result of three of the four Crown opinions and was prolonged unnecessarily. In my
view, Tom Mills must bear most of the responsibility for this:

. His initial opinion was highly critical of the second investigation and
urged that the investigation remain open.

. When Colin Flynn took over in a "caretaker role" (his words) as DPP,
he relied primarily on Mr. Mills in relation to obtaining the Ontario
opinion.

. Apart from Mr. Flynn, Mr. Mills was the only Crown attorney to meet
with the Ontario Crown lawyer, Tara Dier. Her opinion appears to
have been influenced by his views. The documentation disclosed to
my staff by the DPP contains no record of the communications
between them.

. Mr. Mills entered the stay of proceedings and, as DPP, decided to
prolong the third investigation rather than provide an acquittal for
Randy Druken.

. The relevance of the CIBC bank robbery to the murder was largely
touted by Frances Knickle but he certainly welcomed this theory.

.".-- .,- _..~--_.-

- ---



317

(d) Stay of Proceedings:

There are a number of ways in which a prosecution may be terminated other
than by proceeding to a verdict. The Crown has a discretion as to which avenue to
choose and this prosecutorial discretion, ordinarily, is not reviewable by the courts.
The Crown may:

(1) Withdraw a charge at any time prior to a plea by the accused, or with
the leave of the court, after a plea has been entered;

(2) Enter a stay of proceedings;
(3) Proceed with the trial but elect not to call any evidence or to stop

calling further evidence, and asking the judge or jury to acquit.

The control of a prosecution, and the ability to terminate it as well as the ability to
select the manner of termination is an important dimension of the Crown's quasi-
judicial responsibilities. See supra, at pp. 134-7, and, particularly, the passage quoted
from Wayne Gorman's article, at p. 136.

The avenues that the Crown selects in terminating a prosecution have
different consequences and the choice will depend on the particular circumstances
involved. The withdrawal of a charge might be most appropriate when the Crown
disagrees with the police that reasonable and probable grounds exist, or where the
Crown decides that there is no reasonable prospect of a conviction. The charges of
attempting to obstruct justice should have been withdrawn, both because reasonable
and probable grounds did not exist and because of the extraordinary nature and
timing of these charges, supra, at p. 267.

I wish to focus on the decision of the Crown whether to enter a stay of
proceedings or to obtain an acquittal by adducing no evidence. A stay of
proceedings simply puts the charge on "hold" . The proceedings may be
reconunenced at any time within a year, again, at the sole discretion of the Crown.
If the proceedings are not recommenced within a year, they then are" deemed never
to have been commenced" .

There is a significant legal consequence flowing from which avenue has been
chosen. If the accused is acquitted, he is immune from any future prosecution for
the same conduct. After a stay has expired, the former accused may be charged with
the same offence for the same conduct at any time. This makes the stay of
proceedings a much easier choice for the Crown. There is "nothing to lose" by
entering a stay so the Crown is relieved of the burden of having to assess the
evidence and determine whether a subsequent prosecution is a realistic possibility.

But there is a downside for the accused. A stay of proceedings may leave an
impression with the public that the charge is merely being "postponed" or lithe

- .--
--
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authorities", in a broad sense, still believe in the validity of the charge. TI1at
impression is likely to be magnified where, as in this case, the accused had already
been convicted and spent years in prison prior to his successful appeal.

The brief prepared by AIDWYC and submitted to me on the Systemic Phase
of this inquiry had this to say about the Crown's power to stay proceedings:

...the privilege of the stay is such that the Crown never has to say
it's sony - or, for that matter, anything at all. Subject to the rarely
exercised power to revive within one year, a stay permanently
terminates a prosecution. .. . Some empty phrases might
accompany the entry of a stay - the invocation of an "ongoing
investigation," "after careful consideration," tl1e ever-handy
"public interest" - but rarely anything of substance. The Crown,
in sh01t, never has to publicly justify its use of the power to stay
proceedings.

The brief goes on to refer to the "grey-zone" message conveyed by a stay of
proceedings:

A stay, it is clear, is not an exoneration. There is no admission
here of a misconceived or ill-executed prosecution. The defendant
is left in a legal - and very public - limbo: no longer an accused
but forever shrouded in a cloud of officially induced suspicion.
This is a conscious and likely deliberate consequence of the Crown
decision to enter a stay of proceedings. It preserves, if barely, the
propriety of the initial prosecution and, simultaneously, indelibly
tarnishes the defendant.

AIDWYC speaks largely from the perspective of an accused who has been
wrongfully convicted. However, the validity of these observations extends to an
accused who cannot be exonerated but for whom it is unreasonable to expect any
future prosecution in relation to the charge in question.

Counsel for the DPP's Office took issue with any such view. She argued that
the presumption of innocence prevails throughout the charging and the one-year
period in which the stay is operative. Once that period expires, the accused is
deemed never to have been charged so that:

... In this respect he is the same as any other person. The assertion
that a Stay of Proceedings leaves a cloud of suspicion over a
person is a specious argument that undermines the presumption
of innocence. This position has no foundation in law and is
arguably misleading.

.._~ ~ ..- ... - -- - - -_.

----
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With respect, this analysis is legally correct but practically unrealistic. For example,
a person facing a charge of murder is also preswned innocent but is there not a
cloud hanging over such an accused?

In contrast to a stay of proceedings a statement by the Crown, in open court,
that it has no evidence to present often carries an implicit message that this. person
should not have been charged. Once the Crown has decided to prosecute (i.e. not to
withdraw the charges laid by the police), the accused should be given an acquittal
where that decision proves to be ill-founded.

Of course, there may be circumstances where a stay of proceedings is
appropriate. In some cases, there may well be a reasonable expectation that the
prosecution will be pursued in future.

In the previous chapter, I referred to the testimony before me of Bruce
MacFarlane, the Deputy Attorney General of Manitoba, supra, at p. 135. I also found
it helpful to have his corrune~ts in relation to the stay of proceedings, which are
reproduced here, in part:

Bruce MacFarlane: I used the stay simply as an
illustration. I don't have strong views as to whether to or
not you stay or offer no evidence. My point is that there's
an obligation at that point to terminate the case. As to the
precise mechanism, I think it would depend largely on
local practice. The practice in Manitoba would likely be to
stay because that's the Crown action.

Jerome Kennedy: Okay, do you have any concern, Mr.
MacFarlane that the entry of a stay can leave a person
hanging in legal limbo or leave a cloud of suspicion
hanging over their head as opposed to the entering of an
acquittal or a not guilty verdict?

Bruce MacFarlane: I think the point that you raise is a
very important one and a very difficult one and quite
frankly we're dealing with that in another case for which a
Royal Commission has been established. ..

Commissioner: ... The entering of a stay sort of
leaves you out on the clothesline. You're just presumed
innocent after a year, the cl1argeno longer exists, instead of
an acquittal.

Bruce MacFarlane: A lot will turn on the individual case

and the facts as usual but I would say this, that where

'. "--
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there is some evidence still pointing to guilt but it doesn't
rise to the level of proof beyond a reasonable doubt and
there is some anxiety that other evidence may alise, the
practice is to enter a stay so that it can be recommenced in
the event of further evidence. On the other hand, where

on a review it's clear that the Wrong person was cll.arged
and there is simply no evidence, it seems to me that it
would be appropriate to offer no evidence adduce an
acquittal.

Bruce MacFarlane: I think I can only say that, that the
overwhelming practice in the province of Manitoba is to
stay and we wanted to be consistent with the normal
practice. That's the Crown action and we wanted to take
the action that was open to us to terminate the case in the
way that we can terminate it.

I found these comments to be instructive in a number of respects.

They llldicate that Crown policy with respect to invoking the stay of
proceedings varies in different parts of Canada. Mr. MacFarlane explained that
how the discretion is exercised depends largely on local practice. In Manitoba, the
"overwhelming" practice is to rely upon the stay of proceedings and consistency is
an important factor. However, he did recognize the importance of the negative
public impression that could be left by a stay. He stated that where there is some
"anxiety" that additional evidence might arise, a stay is appropriate, but where there
is "simply no evidence" an acquittal should occur.

I believe the Ontario policy~expressed in the legal opinion of Tara Dier is the
most preferable. It is that a stay of proceedings should not be entered unless there is
a reasonable likelihood of additional, incriminating evidence coming to light. She
used the phrase "no prospect whatsoever of recommencement" but I believe that
must be qualified by her phrase, "some reasonable likelihood". This standard
appears to have been accepted by the DPP, Tom Mills, in the Druken case, but it was
not properly applied to the facts of this case.

The wide latitude for prosecutorial discretion in relation to stays and the
absence of judicial accountability presents a variety of opportunities for abuse. In
the previous chapter, I referred to the Crown's stay of proceedings on the assault
charges against Gregory Parsons. The charge was laid with a great deal of publicity
while he was awaiting his retrial on the murder charge. The assault charge proved
to be totally without merit but the stay of proceedings denied him the opportunity
to be exonerated publicly.

-.-

---
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Another example is provided in the obstruction charges laid against Shirley
Druken and John Ring. I have expressed the view that reasonable and probable
grounds did not exist to charge them and that the Crown should have withdrawn
the charges, supra, at pp. 266-7. Instead, the Crown sought to adjourn the
preliminary inquiry on these charges Wltil completion of the preliminary inquiry on
Randy Druken's murder charge. When the request for a re-scheduling was denied,
the stay was entered. A stay of proceedings should never be used by the Crown as a
tactical response to a judicial ruling it does not like.

The Criminal Code grants the authority to enter a stay of proceedings to the
Attorney General "or counsel instructed by him for that purpose". It is not
necessary that the Attorney General provide specific instructions in each case. In
most jurisdictions, authority is delegated to Crown counsel on a general basis but
often with some further guidance or requirements.

The Crown Policy Manual for Newfoundland and Labrador contains "Topic
No. 455" with the heading, "Withdrawal of Charges, Staying Charges". It provides
that:

It is the prerogative of the Crown Attorney to withdraw charges
or to enter a stay of proceedings. There is a difference between
the two options which should be considered when determining
which option to utilize. If a major charge is involved then there
must be consultation with the Senior Crown. Should the decision

be to enter a stay of proceedings, then the police and victim
should be advised of the nature of a stay of proceeclings. The
Crown Attorney should address with the police the possibility of
the stay being lifted should circumstances or evidence change. In
cases of personal violence, it is incumbent upon the Crown
Attorney to discuss the withdrawal or staying of charges with the
police and victim and to provide them with the reasons for our
decision.

If a new trial is ordered after an appeal and the Crown decides
that it will not pursue the matter then a stay or a withdrawal
should be entered. Such charges cannot simply be left
outstanding without any action being taken.

The Senior Crown Attorney has responsibility for the supervision of all prosecutions
within each of the four Regions referred to in the policy. This responsibility
specifically includes:

· Approve and review all stays of proceedings to ensure that they are
entered in appropriate cases.
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. Ensure that reasons are recorded by the Crown Attorney whenever a
case is withdrawn or a stay of proceedings entered.

No reference is made to the tennination of proceedings by presenting no (further)
evidence and requesting an acquittal.

In my view, there are a number of additional shortcomings to this policy. No
guidance is provided to the Crown attorney as to when a withdrawal or a stay of
proceedings may be appropriate. The documenting of reasons is referred to under
the supervising responsibility of the Senior Crown Attorney but not in relation to
the responsibilities of the Crown Attorney. The reasons are to be shared with the
police and the victim but there is no reference to the accused or the public. The
Crown AttoTI"leyis only required to consult with the Senior Crown Attorney when
"a major charge is involved" yet the Senior Crown Attorney is required to approve
all stays of proceedings.

I have already commented on the arbitrary manner in which the stay of
proceedings has been utilized in both the Parsons and Druken cases. Clear
guidelines are required to ensure that in future this broad prosecutorial discretion is
exercised in a manner more consistent with the principle of the Rule of Law. The
jurisdiction of Newfoundland and Labrador is not unique in this respect. I note that
the Ontario Crown Policy Manual provides equally vague guidance, stating only:

Crown counsel should ensure that the use of this discretionary
power is consistent with the proper administration of justice.

It would be a useful contribution to the administration of justice in Canada if the
Attorney General of Newfoundland and Labrador were to raise the need for greater
clarity and consistency, in this respect, with his federal, provincial and the territorial
counterparts.

Meanwhile, I recommend that the CrotLmPolicyManual of Newfoundland and
Labrador be amended by replacing the subject: "Withdrawal of Charges, Staying
Charges" with the following:

Termination of Proceedings

It is the prerogative of the Crown Attorney to withdraw charges, to enter a
stay of proceedings or to call no (further) evidence and request an acquittal.
This broad prosecutorial discretion is not ordinarily subject to judicial review,
which imposes an event greater obligation on the Crown Attorney to ensure
that it is exercised in a fair and principled manner. The following are
guidelines to assist in achieving that goal:
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1.(a) A Withdrawal of the Charge is appropriate where the Crown
Attorney decides that;

(i) Reasonable and probable grounds did not exist to lay the
charge;

(ii) There is no probability of a conviction; or,

(iii) It is not'in the public interest to proceed with the charge.

(b) A Stay of Proceedings is appropriate where there is a reasonable
likelihood of reconunencement of the proceedings but it has become
necessary, for example, for the police to conduct further investigation
that was previously unforeseen. It is not a basis to stay proceedings
merely because a judge has made a ruling unfavourable to the Crown.

(c) It is appropriate for the Crown to commence the trial but to elect To
Call No Evidence, and request an acquittal, where there is no
probability of a conviction nor a reasonable likelihood of
reconunencement of the proceedings.

(d) Where the Crown has called evidence it is appropriate To Call No
Further Evidence, and request an acquittal, where the Crown Attorney
determines that the evidence is so manifestly unreliable that it would
be dangerous to convict. This follows even though there may be some
evidence on which the trial judge likely would deny a motion for a
directed verdict.

2.(a) The Crown Attorney is encouraged to consult with the Senior Crown
Attorney, when circumstances permit, in any case which raises a doubt
about the proper course to follow.

(b) Such consultation is particularly desirable in relation to a major charge
or where special circumstances exist. Such circumstances might
include the prosecution of a public official such as a police officer.

(c) The Director of Public Prosecutions may issue further directions, from
time to time, as to when such consultation is required.

3.(a) Wherever a Crown Attorney terminates a prosecution under this
Policy, a written report shall be provided to the Senior Crown
Attomey tl1.at swrunarizes the circumstances and reasons for the
decision that was taken.

(b) Such reports shall be filed in the DPP's Office and made available to all
Crown Attorneys to provide assistance in dealing with similar cases.
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They are not binding but are merely to provide guidance. They may
also form the basis for developing more specific policies in future.

4.(a) As a general practice, the basic reasons for exercising the discretion
addressed in this policy, should be expressed in open court. Where a
stay of proceedings is entered, the basic reasons should be provided to
the accused, the police and the victim, in most cases.

(b) The public reasons provided for a stay of proceedings may be limited
by the confidentiality of an ongoing investigation. Still, they should be
articulated in the reasons provided to the Senior Crown Attorney.

(e) Post-script:

After this Report was completed, I learned that the Crown Policy Manual had
been amended a few months earlier by adding a new "Topic 460" entitled
"Stays/Withdrawals/Calling No Evidence". No attempt was made to integrate this
with "Topic No. 455" entitled "Withdrawal of Charges, Stay of Charges" quoted
supra, at p. 321, and there is considerable overlap. The new section still does not
establish criteria for determining when and how proceedings should be terminated.
Both the original policy and the recent addition should be replaced by the policy I
recommended in the previous section.

The recently adopted policy refers to a "Commentary" which contains a
discussion of stays of proceedings and raises some of the issues addressed in my
recommendation. Such discussion papers cannot replace an integrated and coherent
policy with clear criteria to guide in decision-making and render it more
accountable. Indeed, the Preface to the Crown Policy Manual refers to "various other
directives and memoranda" that outline administrative policies of the Public
Prosecution Division, that "should be read in conjunction with this Manual".

This adoption of Topic No. 460, merely reinforces my earlier recommendation
of the need for a comprehensive review and revision of the Crown PolicyManual.

(f) Conclusion:

The Report of the Second Investigation should have put an end to the
prosecution of Randy Druken. The results should have been taken at face value, as
they were by Assistant DPP, Bernard Coffey. A realistic assessment of the evidence,
particularly with Mr. X out of the picture, should have led to the conclusion that
there was no reasonable probability of a conviction and no reasonable prospect of
tlle recommencement of proceedings. The Third Investigation appears to have been
driven not by the police but by the DPP's Office and, in particular, Tom Mills, who
played an increasing role, ultimately becoming the Director of Public Prosecutions
and dealing directly with the police on this matter.
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The Crown PolicyManu.alshould be amended to provide clear guidance to
Crown attorneys in detennining when and how proceedings should be terminated.
Specific criteria should be established.

---
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CHAPTER 5: SUMMARY OF RECOMMENDATIONS

The following is a summaxy of the recommendations made throughout this
Report. In addition, a number of potential recommendations were overtaken by
initiatives taken as problems were identified during the heaxings. In particular, the
Royal Newfoundland Constabulaxy adopted a number of changes referred to in the
Report, for which they axe to be conunended.

Some problems were identified in the investigation and prosecution of Randy
Druken that were similar to those that axose in relation to Gregory Paxsons. Where a
recommendation was made in response to such a problem in the Parsons' chapter, it
was not repeated in the Druken chapter.

The reconunendations are presented under the headings of the chapters in
which they were discussed. The page number related to each recommendation
indicates where it appears in the text.

Chapter Two: Ronald Dalton

1.(a) The Legal Aid Commission should establish an outreach program to assist
prisoners in completing legal aid applications, particularly when they are
incarcerated outside of Newfoundland and Labrador. (p. 45)

(b) A simple pamphlet should be made available to explain the legal aid program
to laypersons. (p. 51)

2.(a) The Legal Aid Commission should monitor the progress of files and insist
that legal services be provided in a timely fashion, particularly in criminal
caseswhere the client is inccU'cerated.(p. 48)

(b) Whenever possible, communications from the Commission to counsel should
be copied to the client. (p. 51)

(c) Directors and staff counsel should be conscious of perceiving injustice in the
treatment of clients and proactively pursue resolution of any such ~justice in
an urgent and practical manner. (p. 51)

(d) The" claw-back" mechanism should only be invoked in extreme cases and
upon a true exercise of discretion. (p. 47)

3.(a) The Goven1ffient of Newfoundland and Labrador should commit sufficient"
resources to resolve the problem of transcript delay, and do 50 without
Withdrawing necessaxy resources from other components of the criminal
justice system. (p. 64)
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(b) Particularly where an appellant is incarcerated, transcription should
conunence almost immediately upon filing notice and continue on a
dedicated basis until completion. (p. 64)

4.(a) Section 10(2)of the Rules of the Court of Appeal should be reconsidered with
a view to authorizing the Court to intervene sooner than the existing time
periods when a case obviously does not require that much time. (pp. 62-3)

(b) Consideration should be given to providing appellate counsel with electronic
recording of trial proceedings and limiting transcription to selected, relevant
portions as stated in the proposition of Wells, c.J. to the Bar. (p. 66)

(c) The Lieutenant Governor in Council should make a reference to the Court of
Appeal under s. 13 of the JudicatureAct to determine whether an electronic
recording would satisfy the requirements of s. 682(2) of the Criminal Code. (p.
66)

Chapter Three: Gregory Parsons

5.(a) The Royal Newfoundland Constabulary should review the recommendations
in the Morin Report regarding note-taking, interviewing and statement-
taking with a view to incorporating such guidelines into its policies. (p. 109)

(b) In all major crime investigation, police station interviews should be
videotaped and field interviews should be audiotaped. (p. 109)

6.(a) The RNC should establish a policy and protocol to assist officers in obtaining
independent expertise. (p. 117)

(b) An expert should be available If on call" to assist in the interviewing of child
witnesses. (p. 236)

7. The RNC Report submitted during the Systemic Phase should be made
available in a public repository, such as selected public libraries in
Newfoundland and Labrador, so that citizens may have access to this
important information about their policing. (p. 131)

8. The excellent RNC Training Program with Memorial University should
receive strong support and recruits should be encouraged to obtain the
degree and diploma as well as the certificate of completion of training. (p.
132)

9.(a) The RNC should develop policing standards with respect to qualifications,
initial and ongoing b:aining and criminal investigation; (p. 132)
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(b) TIle Government of Newfoundland and Labrador should adopt such
standards by legislation. (p. 132)

10. Greater financial resources should be allocated to the development of the
RNC through: acquiring and improving equipment; utilizing technology;
arranging secondments for experience and training; increasing manpower;
bringing salary scales into line with other comparable police forces. (p. 133)

11.(a) The Director of Public Prosecutions should establish a failsafe system to
ensure the evidence in every major case is critically assessed by a Crown
attorney, at the latest, upon completion of the preliminary inquiry. (p. 139)

(b) The Crown Policy Manual should clarify that it is an appropriate exercise of
Crown discretion not to call evidence which is inherently unreliable and to
invite the trier of fact not to rely upon such evidence. (pp. 140-1)

(c) The Crown Policy Manual should provide clear guidelines as to the
appropriate limits of Crown advocacy. (pp. 154-5)

(d) TIle Crown Policy Manual should also provide clear guidelines for
interviewing child witnesses. (p. 274)

(e) The DPP should encourage mentoring by senior and experienced Crown
attorneys of their younger colleagues in relation to the critical analysis of
evidence and the appropriate limits of Crown advocacy. (p. 155)

(f) The DPP should strive to establish and maintain a Crown culture that is
sensitive to the opportunities to avoid injustice as well as to obtain
convictions. (p. 155)

12. The DPP should establish a policy to allow adequate time for preparation and
the assignment of junior counsel to assist senior counsel in long and complex
trials. (p. 155)

13. The Government of Newfoundland and Labrador should provide adequate
resources to pursue these initiatives, including a comprehensive review and
revision of the Crown PolicyManual. (p. 170)

14. The Legal Aid Commission should adopt a policy of providing junior counsel
to assist senior counsel in long and complex trials and the Government
should provide adequate resources to support such a policy. (p. 162)

15.(a) When vacancies occur in the superior courts, the Chief Justices and the
Minister of Justice should be vigilant in identifying the need for criminal law
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experience and expertise and such needs should be drawn to the attention of
the Federal Minister of Justice. (p.l64)

(b) Attention also should be drawn to the experience and expertise often
available in the provincially appointed courts that do exclusively criminal
work. (p. 164)

(c) Chief justices must be cautious in the assignment of judges to complex
criminal trials. (p, 164)

16. The Minister of Justice should also pursue with his Federal and provincial
counterparts, an amendment to the Criminal Codeto permit jurors to be
interviewed, subject to stringent conditions, by commissioners conducting
inquiries into wrongful convictions. (p. 166)

17. The Minister of Justice should also pursue with his Federal and provincial
counterparts, an amendment to the Criminal Codeto raise the threshold
criterion for directing a verdict of acquittal. (p. 169)

18.(a) The Minister of Justice should establish an independent review of the Office
of the Director of Public Prosecutions, with a view to ensuring that steps have
been taken or will be taken to eliminate the "Crown culture" that contributed

to the wrongful conviction of Gregory Parsons, and was also evident in the
prosecution of Randy Druken. (p. 170)

(b) Such a review should also identify ongoing needs such as adequate personnel
(including administrative staff and articling students) continuing education
for Crown attorneys, elecb'onic access to statutes, legal precedents and other
resources. (p. 170)

(c) The Government should allocate adequate resources to modernize the DPP's
Office according to such identified needs. (p. 170)

19. A Criminal Justice Committee should be established with representatives of
the Chief Justice, Minister of Justice, Defence Bar, DPP, Legal Aid
Commission, RNC and RCMP, to identify problems, engage in dialogue and
seek improvements to the administration of justice on an ongoing basis. (p.
171)

Chapter Four: Randy Druken

20. The following should be reflected in the policies, procedures and training
programs of the RNC with respect to polygraph testing (p. 215):

-- -
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(a) The polygraph is merely another investigative tool and is no substitute
for a full and complete investigation.

(b) Caution must be exercised in placing reliance on polygraph results so
that they do not misdirect an investigation.

(c) Polygraph testing must always be videotaped.

(d) Polygraph testing must not be conducted after an interview with an
investigator.

(e) An investigator, who is also trained as a polygraph examiner, must not
fulfill both roles in the same investigation.

21.(a) A task force should be established to assess current technological needs of the
RNC, with reference to other Canadian police forces and to recommend both
what is required and an implementation plan. (p. 218)

(b) Integrated and complementary modern systems should be adopted to replace
current analog systems for electronic surveillance. (p. 218)

(c) Related needs should be addressed such as high-resolution digital camera
equipment, adequate computer workstations and laptops and portable audio
recording equipment. (p. 218)

22. The reconunendations with respect to jailhouse informants, contained in the
Sophonow Report (reproduced in Annex 14), should be incorporated into the
CrownPolicyManual for Newfoundland and Labrador. (p.271)

23. The Crown PolicyMilizual should be amended to replace current "Topics" 455
and 360 with the following (p. 324):

Termination of Proceedings

It is the prerogative of the Crown Attorney to withdraw
charges, to enter a stay of proceedings or to calI no (further) evidence
and request an acquittal. This broad prosecutorial discretion is not
ordinarily subject to judicial review, which imposes an event greater
obligation on the Crown Attorney to ensure that it is exercised in a fair
and principled manner. The foIlowing are guidelines to assist in
achieving that goal:

1.(a) A Withdrawal of the Charge is appropriate where the
Crown Attorney decides that;

(i) Reasonable and probable grounds did not exist to
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lay the charge;

(ii) There is no probability of a conviction; or,

(iii) It is not in the public interest to proceed with the
charge.

(b) A Stay of Proceedings is appropriate where there is a
reasonable likelihood of recommencement of the

proceedings but it has become necessary, for example, for
the police to conduct further investigation that was
previously unforeseen. It is not a basis to stay
proceedings merely because a judge has made a ruling
unfavourable to the Crown.

(c) It is appropriate for the Crown to commence the tIial but
to elect To Call No Evidence, and request an acquittal,
where there is no probability of a conviction nor a
reasonable likelihood of recommencement of the

proceedings.

(d) Where the Crown has called evidence it is appropriate To
Call No Further Evidence, and request an acquittal,
where the Crown Attorney determines that the evidence
is so manifestly unreliable that it would be dangerous to
convict. This follows even though there may be some
evidence on which the trial judge likely would deny a
motion for a directed verdict.

2.(a) The Crown Attorney is encouraged to consult with the
Senior Crown Attorney, when circumstances permit, in
any case which raises a doubt about the proper course to
follow.

(b) Such consultation is particularly desirable in relation to a
major charge or where special circumstances exist. Such
circumstances might include the prosecution of a public
official such as a police officer.

(c) The Director of Public Prosecutions may issue further
directions, from time to time,. as to when such.
consultation is required.

3.(a) Wherever a Crown Attorney terminates a prosecution
under this Policy, a written report shall be provided to
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the Senior Crown Attorney that summarizes the
circumstances and reasons for the decision that was
taken.

(b) Such reports shall be filed in the DPP's Office and made
available to all Crown Attorneys to provide assistance in
dealing with similar cases. They are not binding but are
merely to provide guidance. They may also form the
basis for developing more specific policies in future.

4.(a) As a general practice, the basic reasons for exercising the
discretion addressed in this policy, should be expressed
in open court. Where a stay of proceedings is entered,
the basic reasons should be provided to the accused, the
police and the victim,in most cases.

(b) The public reasons provided for a stay of proceedings
may be limited by the confidentiality of an ongoing
investigation. Still, they should be articulated in the
reasons provided to the Senior Crown Attorney.

j
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