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I. INTRODUCTION 

James Patrick Joseph Driskell (“Driskell”), now age 48, was 
arrested on October 22, 1990 on a charge of first-degree murder of Perry 
Dean Harder (“Harder”).  The Crown preferred an indictment, and the 
matter therefore proceeded directly to trial without the benefit of a 
preliminary inquiry.  He was convicted on June 14, 1991, sentenced to the 
mandatory term of life imprisonment with no eligibility of parole for 25 
years.  His appeal was unsuccessful.  After having spent more than 13 
years in prison, on November 28, 2003, he was released from penitentiary 
on bail, pending a review of his conviction by the Minister of Justice 
pursuant to section 696.2 of the Criminal Code.  The review resulted in his 
conviction being set aside and a new trial directed.  On March 2, 2005, the 
Manitoba Attorney General directed a Stay of Proceedings. 

It is not in serious dispute that Driskell was incarcerated for 13 
years, one month, and seven days for a crime for which he was wrongfully 
convicted. 

At the outset, I wish to express my personal regret to Mr. Driskell 
for the hardship he has suffered because of the failures identified in this 
report, which contributed to his wrongful conviction. 

By Order in Council dated December 7, 2005 (Appendix “A”)2 the 
Government of Manitoba called a Public Inquiry.  I was appointed 
Commissioner to do the following: 

(a) To inquire into the conduct of Crown Counsel who conducted 
and managed the trial of James Driskell and the subsequent 
appeal and departmental reviews of his conviction, and 

                                                 
2  The Order in Council can be found in both official languages at 

www.reidreporting.com/driskell.html. 
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consider whether that conduct fell below the professional and 
ethical standards expected of lawyers and agents of the 
Attorney General conducting prosecutions at the time. 

(b) To inquire into whether the Winnipeg Police Service failed to 
disclose material information to the Crown before, during or 
after James Driskell’s trial and, if so, consider whether the 
non-disclosure contributed to a likely miscarriage of justice in 
the prosecution against him. 

(c) To give advice about whether the conduct of Crown Counsel 
or members of the Winnipeg Police Service should be referred 
to the Law Society of Manitoba, or to the Law Enforcement 
Review Agency or an appropriate independent police service, 
for review and possible investigation by those bodies. 

(d) To consider the role of the RCMP Laboratory in the 
prosecution of James Driskell, and to review any systemic 
issues that may arise out of its role. 

(e) To give advice about whether any aspect of this case should be 
further studied, reviewed or investigated and by whom, and to 
make systemic recommendations arising out of the facts of the 
case which the commissioner considers appropriate. 

(f) To consider whether and in what way a determination or 
declaration of wrongful conviction can be made in cases like 
this, where: 

-  the Minister of Justice for Canada directs a new trial 
under section 696.3(3)(a)(i) of the Criminal Code 
(Canada), and 

- after a review of the evidence, Crown Counsel 
directs a stay of proceedings under section 579 of 
the Criminal Code (Canada).3 

In carrying out the mandate of the Order in Council, I conducted 
hearings relating to the pre-trial, trial and post-trial events surrounding the 
Harder murder, which I will call the Factual Inquiry.  We then proceeded 

                                                 
3 Order In Council, dated December 7, 2005. 



 

3 

to the systemic phase of the Inquiry and examined the Crown stay of 
proceedings and the forensic science issues. 

The following parties were granted standing at this Inquiry: 

 James Driskell, represented by Alan M. Libman and 
James Lockyer 

 The Province of Manitoba, represented by E.W. 
Olson, Q.C., and Robert Olson 

 George Dangerfield, represented by Jay Prober and 
Brad King 

 The Estate of Bruce Miller, represented by D. Abra, 
Q.C., and Steven Field 

 Stuart Whitley, represented by R. Tapper, Q.C., and 
Chris Wullum 

 The RCMP, represented by M.D. Gates, Q.C. 

 The Winnipeg Police Service and certain members, 
represented by K. Carswell and Shannon Hanlin 

 The Winnipeg Police Association and certain 
members, represented by R. Wolson, Q.C., and 
Sarah Wolson 

 The Association in Defence of the Wrongly 
Convicted, represented by J. Kennedy, Q.C. 

Fifteen witnesses were called (Appendix “D”) and 49 exhibits 
were filed, most of which were ‘books of documents’ (Appendix “E”). 

In this report, I will approach the questions I am to answer 
regarding the conduct of the Crowns and the police by reviewing some of 
the evidence called at trial which resulted in Driskell’s conviction.  The 
Order in Council permits me to consider not only evidence given viva voce 
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at the Inquiry, but also interviews and resultant statements taken by 
Commission Counsel and filed at the Inquiry.  With the exception of two 
panels (forensic evidence, stay of proceedings), the viva voce and 
statement evidence at the Inquiry came from police or former police 
officers who were involved in the circumstances surrounding the 
investigations, a civilian RCMP Laboratory employee, Crown lawyers, 
lawyers who had represented Driskell and Reath Zanidean (“Zanidean”) 
and, finally, John Gumieny (“Gumieny”).  Both Zanidean and Gumieny 
were important Crown witnesses at Driskell’s trial. 

Because the mandate requires me to investigate and report fully on 
the matters surrounding the trial, conviction and appeal of Driskell, and to 
make recommendations, it is necessary that I make findings of fact, and 
evaluate what happened and why.  In doing so I am mindful of Associate 
Chief Justice O’Connor’s comments in the Report of the Events Relating 
to Maher Arar: 

I agree with those who argue that a public inquiry should not be turned 
into a fault-finding exercise.  Indeed, in preparing this report, I have 
avoided making unnecessary negative or critical comments about 
individuals or agencies.  That said, I have found it necessary in some 
instances to make comments that may be viewed as negative or critical 
in order to fully report on what occurred.  In addition, I thought it 
necessary, in several places in the Report, to point to the shortcomings, 
as I viewed them…4 

It is important to consider the significant role that public inquiries 
have in our Canadian society.  Our justice system has benefited greatly 
from the wisdom of the previous wrongful conviction inquiries (Guy Paul 
Morin, Thomas Sophonow, Donald Marshall and Parsons/Druken/Dalton) 
and will, I hope, continue to benefit from what comes from this Inquiry.  
These inquiries could not take place and, therefore, would not advance the 
                                                 
4 Report of the Events Relating to Maher Arar, p. 12. 
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state of our Canadian system of justice, were it not for the candour, 
truthfulness and courage of all the witnesses who come forth and testify.  
These witnesses, who have all played one role or another in the subject 
matter of the Inquiry, risk their conduct being placed under the 
microscope, evaluated and commented upon, all publicly. Adverse 
comments will not be made about them unless there is clear and 
convincing evidence to justify so doing. 

In this regard, I must also stress that I am mindful of the fact that 
this conduct now being scrutinized is being examined with the benefit of 
hindsight.  The events which are before me took place between 1990 and 
2004.  Different standards and practices were in effect during this time 
frame.  In addition, I have had the benefit of having all the facts neatly 
placed before me, from all the sources, a luxury that was not afforded each 
of the Crowns and police. 

Finally, I wish to recognize the efforts of the members of the 
media, the lawyers and the investigators whose tenacity and perseverance 
ensured that this miscarriage of justice suffered by James Driskell was 
brought to light. 
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II. FACTUAL INQUIRY 

Failure to disclose information to Driskell is the central issue of 
this Inquiry. 

The Crown’s case that he was the killer rested very largely on the 
evidence of two associates of Driskell, Gumieny and Zanidean.  They 
claimed Driskell had discussed killing Harder to prevent him from 
testifying against Driskell on some property offence charges (the “chop 
shop” charges).  Their evidence was also central to the Crown’s claim that 
Harder’s killing was planned and deliberate, and thus first degree murder. 

At the heart of the disclosure issue is the failure to disclose 
information to Driskell with respect to matters that were relevant and 
extremely cogent regarding the credibility of both of these witnesses, 
particularly Zanidean. 

1. Background 

Zanidean was a native of Swift Current, Saskatchewan.  Zanidean 
met Driskell through Driskell’s brother, Ron, and they became friends.  
Based on information from a confidential informer (now known to be 
Zanidean – but never disclosed to the defence), in November 1989, the 
police obtained a warrant and searched a garage rented by Driskell and 
used by Harder where they discovered thousands of dollars worth of stolen 
property.  Harder was arrested.  He gave statements to the police 
incriminating both himself and Driskell with respect to the stolen property 
and break and enters he said they had committed.  Driskell and Harder 
were subsequently jointly charged with a variety of criminal offences (the 
“chop shop” charges), including: 

did unlawfully have in his possession a boat trailer and license plate, 
the property of ARTHUR J. LOGAN, 667 Queensway, in the City of 
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Winnipeg to a value not exceeding one thousand dollars,… [Driskell 
only charged] 

did unlawfully break and enter a place to wit the premises of ATCO 
ENTERPRISES LTD., situated at 81 Lowson Crescent, in the City of 
Winnipeg and therein did commit the indictable offence of theft,… 
[Harder only charged] 

did unlawfully have in his possession tools, tool box and a socket set, 
the property of CP RAIL, 150 Henry Avenue, in the City of Winnipeg 
to a value exceeding one thousand dollars… 

did unlawfully break and enter a place to wit the premises of C J 
RENTALS AND CONTRACTING LTD situated at 727 Mission Road, 
in the City of Winnipeg and therein did commit the indictable offence 
of Theft… 

did unlawfully steal a 1980 Chevrolet truck, the property of ACE 
DISPOSAL YARD, 606 Provencher Boulevard, in the City of 
Winnipeg, to a value exceeding one thousand dollars… 

did unlawfully steal a 1989 Chevrolet truck, the property of WAJAX 
INDUSTRIES LTD, 20 Murray Park Road, in the City of Winnipeg, to 
a value exceeding one thousand dollars… 

did unlawfully steal tires and rims, the property of BROOKS 
EQUIPMENT LTD., 1616 King Edward Avenue, in the City of 
Winnipeg, to a value exceeding one thousand dollars… 

did unlawfully break and enter a place to wit the premises of 
WESTEEL DIVISION OF JANNOCK LTD situated at 450 DesAutels 
Street, in the City of Winnipeg and therein did commit the indictable 
offence of Theft… 

did unlawfully have in his possession tanned leather hides, the property 
of WESTERN GLOVE WORKS, 555 Logan Avenue, in the City of 
Winnipeg to a value exceeding one thousand dollars… 

On April 23, 1990, a preliminary inquiry was scheduled for June 
21, 1990.  However, Harder’s counsel had negotiated a deal with the 
Crown in which Harder would plead guilty to some of the charges and 
would receive a penitentiary sentence.  At Driskell’s trial, Tim Killeen, 
Harder’s counsel on the “chop shop” charges, testified that Harder was 
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going to plead guilty on June 21, 1990 at the preliminary inquiry and the 
Crown’s position was that they were going to seek a term of incarceration 
of two to three years in penitentiary.  Harder had originally intended to 
plead guilty at the April 23, 1990 appearance but he wanted to delay the 
plea for a few months for personal reasons.  Because there was to be a 
guilty plea entered, Harder’s counsel advised the Crown that he could 
cancel the witnesses scheduled for June 21, 1990.  Ian Garber (“Garber”), 
Driskell’s counsel on the “chop shop” charges, testified that it was his 
understanding from discussions with the Crown that Harder was going to 
plead guilty to the “chop shop” charges and that the charges would then be 
stayed against Driskell.  On June 21, 1990 Harder failed to attend court 
and a bench warrant was issued for his arrest.  The Crown requested an 
adjournment of the charges against Driskell, but the request was denied 
and the Crown offered no evidence.  Driskell was therefore discharged. 

On September 30, 1990, Harder’s body was discovered in a 
shallow grave in a field between Brookside Boulevard and the railroad 
tracks.  His body was badly decomposed and had been disturbed by 
animals, and had evidently been buried for some time, although it proved 
impossible to scientifically determine precisely when Harder died.  It was 
later established that Harder had died from two gunshots to the chest. 

It was the theory of the Crown that Driskell killed Harder because 
he believed that Harder was going to testify against him, and jeopardize 
Driskell’s plans to become a millionaire by salvaging sunken cars from the 
bottom of Manitoba lakes. 

2. The Swift Current Arson 

On July 7, 1990, Driskell and Zanidean drove from Winnipeg to 
Swift Current, Saskatchewan, arriving late in the evening.  They drove to 
an unoccupied house owned by Zanidean’s sister, Carol Hayek (“Hayek”), 
and proceeded to pour gasoline and camp fuel throughout the house and 
cut ventilation holes in the walls.  They ignited the accelerant, causing an 
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explosion that blew the front porch off the house.  The ensuing fire 
destroyed the residence. 

The Swift Current RCMP investigated the incident.  It was 
immediately apparent that the fire was an arson.  Cst. Ross Burton 
(“Burton”) eventually became the lead investigator.  Based on the 
evidence they gathered, the investigators very quickly came to suspect that 
Hayek had arranged to have her own house burned in order to collect the 
insurance. 

Although the Swift Current RCMP believed from an early stage of 
the investigation that Hayek probably planned the arson, it seemed 
unlikely in the circumstances that she had set the fire herself, and they 
suspected that she may have had one of her relatives set the fire.  
Accordingly, they began investigating the Zanidean family.  Interviews by 
the police in late July led them to focus their inquiries on several of 
Hayek’s siblings, including Ray Zanidean, who had previously lived in 
Swift Current and had dealings with the local police.  When Burton 
learned that Ray Zanidean was now living in Winnipeg, he sent a CPIC 
telex to the Winnipeg Police Service (“WPS”) requesting that they locate 
and interview Zanidean.  In his July 27, 1990 telex, Burton provided a 
Winnipeg address he had found through a motor vehicle search, and 
stated: 

Ray is a brother of [Hayek] ...  I just learned today that he is living in 
Winnipeg.  Please locate Ray and establish his whereabouts at the time 
of the fire.  Also [be on the lookout for] any injuries consistent with an 
explosion/flash fire.  If you have contacts at your local hospitals please 
determine if he was treated on the 8th [of July]. 

Almost two weeks later, on August 8, 1990, Sgt. Ian Mann 
(“Mann”) of the Winnipeg Police arson squad called Burton in response to 
his July 27, 1990 telex.  Mann gave Burton a different Winnipeg address 
for Zanidean and reported that he was “having hospitals checked”, and 
that he would be interviewing Zanidean “today”.  Burton took this to mean 
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that Mann had already spoken to Zanidean and arranged an interview.  
However, when interviewed by Insp. R. Hall (“Hall”) and Insp. J. Ewatski 
(“Ewatski”) (now Chief Ewatski of the WPS) during the 1993 “Perry 
Harder Homicide Review”, Mann explained that he made “a couple” of 
visits to what he believed was Zanidean’s address but never found anyone 
home, and that he never spoke to Zanidean either in person or by 
telephone.  There is some evidence that by August 1990 Zanidean was no 
longer living at the address Mann attended.  Following their August 8, 
1990 conversation, Burton heard nothing further from Mann until mid-
October, 1990. 

3. Gumieny’s initial contact with the WPS (October 6 and 
9, 1990) 

On October 6, 1990, Gumieny contacted the WPS and spoke to 
Sgt. John Speirs (“Speirs”), indicating that he was prepared to come 
forward as a confidential informant with information about the Harder 
homicide.  Speirs and Sgt. Cal Osborne (“Osborne”) met with Gumieny 
later that day and obtained Gumieny’s account, in which he implicated 
Driskell.  Since Gumieny was at this point acting as a confidential 
informant, Osborne did not record this interview in his notebook, and 
omitted Gumieny’s name from the Supplementary Report he prepared of 
the meeting. 

Three days later, on October 9, 1990, Osborne met with Gumieny 
again, together with Sgt. Henry Williams (“Williams”).  On this occasion, 
Gumieny was persuaded to come forward as a witness rather than a 
confidential informant, and Osborne and Williams took a formal statement 
from him, and also summarized the interview in a Supplementary Report 
and in Osborne’s police notebook. 

During their 1993 Review, Hall and Ewatski learned that Gumieny 
had contacted Crime Stoppers earlier in the day on October 9, 1990, and 
later collected a $400 reward.  When interviewed by Hall and Ewatski in 
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April 1993, Gumieny maintained that that he had “phoned Harry” 
[Williams] for assistance collecting the Crime Stoppers reward money.  
However, Osborne and Williams told Commission Counsel that they had 
no knowledge at that time of Gumieny’s call to Crime Stoppers or the 
reward payment.  The fact that Gumieny had requested and obtained 
money from Crime Stoppers was apparently never disclosed to the Crown 
or to defence counsel. 

4. Zanidean’s initial contact with the WPS (October 9, 
1990) 

On October 9, 1990, Zanidean called the WPS and offered to 
provide information about the Harder homicide.  Zanidean’s motivation 
for going to the police is not entirely clear.  However, it is a reasonable 
inference that Zanidean knew that Mann of the WPS was looking for him 
(on behalf of the Swift Current RCMP) and that Zanidean went in with a 
view to obtaining favourable consideration regarding the Swift Current 
arson.  It has also been suggested that Zanidean was concerned that 
Gumieny, who he knew had already spoken to the police, might implicate 
him in Harder’s death. 

Sgt. Tom Anderson of the WPS (“Anderson”) and Sgt. Albert Paul 
of the WPS (“Paul”) testified that Zanidean initially called Crime Stoppers 
and that the call was transferred to Paul, although they omitted this detail 
from their notes and contemporaneous report.  Zanidean agreed to meet 
Paul and Anderson later that afternoon in Lockport, in the north of 
Winnipeg.  Paul has identified a set of undated notes on loose paper as 
notes that he made during the initial meeting with Zanidean in Lockport 
on October 9, 1990, possibly during an initial conversation that took place 
in their car before they went into the Lockport police station to take a 
formal statement from Zanidean.  These loose notes record Zanidean’s 
disclosure to Anderson and Paul that he had been the informant whose tip 
had led to Driskell and Harder being charged in the 1989 “chop shop” 
case: 
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Ray phoned Crimestoppers about them [Driskell and Harder].  Ray had 
just left the shop when it was raided.  Got stopped by the police.  Got 
$700.00 from Crimestoppers.  Phoned day before raid because Jim was 
loading stolen goods in trailer. 

Zanidean’s role in the 1989 “chop shop” case is omitted from 
Anderson and Paul’s notebook entries for October 9, 1990, Paul’s 
Supplementary Report of the interview, and Zanidean’s formal statement 
of that date.  There is no evidence that this fact was ever disclosed to the 
Crown, and it was not disclosed to the defence.  That same day, the WPS 
detained and interviewed Driskell in relation to the Harder murder and 
later released him. 

It was later learned, in the Hall and Ewaski review of the case in 
1993, that Zanidean also applied for and received a Crime Stoppers 
payment after he had already provided his information in the Harder 
homicide.  This fact was never disclosed to the Crown or the defence. 

5. Zanidean’s first admission to Anderson and Paul 
regarding the Swift Current arson (October 10, 1990) 

On October 10, 1990, Anderson and Paul had Zanidean attend the 
Public Safety Building for a follow-up interview.  Near the conclusion of 
the interview, Zanidean told Anderson and Paul that “there could be a 
problem with his credibility in court”, explaining that during the summer 
he and Driskell “blew up a house in Swift Current, a relative’s place”.  
Paul told Zanidean that they would make inquiries with the Saskatchewan 
authorities and that he may be charged.  Paul recorded this exchange in his 
police notebook, and Anderson initialled Paul’s notes.  Several weeks 
later, on October 28, 1990, Anderson prepared a Supplementary Report 
summarizing both the October 10, 1990 Zanidean interview and a 
subsequent interview conducted on October 11, 1990.  In this Report, 
Anderson did not mention Zanidean’s October 10th remarks concerning 
his involvement in the Swift Current arson and its potential impact on his 
credibility.  While Zanidean’s admission was of obvious interest to the 
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Swift Current RCMP, it also was potentially useful to the defence in 
attacking his credibility. 

In any event, Anderson and Paul maintain that they orally briefed 
their superiors in the WPS about Zanidean’s admissions.  They also 
testified that Bruce Miller (“Miller”), Director of Winnipeg Prosecutions, 
would have been briefed on the matter once he became involved in dealing 
with witness protection issues, either by Anderson and Paul directly, or by 
their superiors, Staff/Sgt. W. VanderGraaf (“VanderGraaf”) and Insp. 
Randy Bell (“Bell”).  Miller died in 2004, before this Inquiry commenced.  
At the time of the Driskell murder trial, Miller  reported directly to the 
Assistant Deputy Minister, Stuart Whitley (“Whitley”).  Miller did not 
prosecute cases and only performed administrative functions.  
VanderGraaf testified that Anderson and Paul orally briefed Miller on 
Zanidean’s Swift Current arson admissions.  He agreed that this 
information was sufficiently important that it should have been put into a 
formal report.  It was not. 

6. Recorded conversations between Driskell and Zanidean 
(the “body packs”) and Driskell’s arrest (October 22, 
1990) 

On October 13 and 15, 1990, Zanidean, acting as a police agent, 
and wearing a concealed recording device, met with Driskell.  He and 
Zanidean apparently discussed the Swift Current arson, but little was said 
of the Harder murder.  On October 22, 1990, the police arrested Driskell 
and charged him with Harder’s murder.  Based on information received 
from Zanidean, the police detained and interrogated Ashif and Shafik 
Kara, obtaining statements from them implicating Driskell.  Both Kara 
brothers subsequently recanted their statements and claimed that they had 
not said many of the things attributed to them by the police.  The next day, 
the police executed a material witness warrant on Gumieny and had him 
enter a recognizance that required him to report to the police once a week 
and notify them of any change of address. 
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7. Mann’s contact with the homicide investigators (on or 
around October 25, 1990) 

During his June, 1993 interview by Hall and Ewatski, Mann 
recalled that at some point he overheard 23 Division Robbery/Homicide 
investigators who shared an office with the arson unit, talking about 
Zanidean.  Mann recognized the name and told the Robbery/Homicide 
investigators that he was looking for Zanidean on behalf of the Swift 
Current RCMP.  The Robbery/Homicide investigators seemed to know 
where Zanidean was, and it was left that they would contact the Swift 
Current RCMP.  Mann thought that the Robbery/Homicide officer he 
spoke to was Anderson, but was not sure of this, and could not recall when 
this conversation took place.  However, Burton recalls receiving a 
“cryptic” telephone call from Mann on or around October 25, 1990, in 
which Mann told him to await a call from Anderson, without giving any 
further explanation.  Anderson and Paul do not remember ever speaking to 
Mann about Zanidean, and believe they only learned of Mann’s 
involvement some years after the fact.  However, VanderGraaf recalls 
speaking to Mann at some point before Anderson’s first telephone call to 
the Swift Current RCMP and directing Mann to “back off” and leave the 
matter to the homicide investigators.  VanderGraaf’s view was that 
Zanidean was now a Crown witness in a murder prosecution, and that it 
would be inappropriate for the WPS to continue investigating him for 
arson on behalf of the Swift Current RCMP.  His intention was to have 
Anderson advise Burton that Zanidean had already admitted to setting the 
Swift Current fire. 

8. Zanidean’s second statement to Anderson and Paul 
about the Swift Current Arson (October 29, 1990) 

On October 29, 1990 Zanidean again wore a hidden recording 
device to a meeting with James Driskell’s brother Ron.  Following this 
meeting, Zanidean met with Anderson and Paul for a debriefing.  After 
questioning Zanidean about his conversation with Ron Driskell, Anderson 



 

15 

raised the subject of the Swift Current arson, asking Zanidean “what was 
behind [it]”.  Zanidean replied that his sister had “caused [him] some 
problems” and that he burnt down her house as an act of “revenge”, 
believing that she was uninsured and would lose money.  He added that he 
“never made any money out of it”.  When Zanidean asked Anderson what 
he thought would happen, Anderson replied that they “had notified Swift 
Current police” and that Zanidean was “on [his] own”, and that the 
Winnipeg Police “cannot help [him] with any of that”.  Anderson recorded 
this exchange in his police notebook, but when he prepared a 
Supplemental Report of the interview the next day (October 30, 1990) he 
made no mention of the discussion about the Swift Current arson.  As with 
Zanidean’s earlier October 10, 1990 admission, Anderson agreed that this 
omission on his part was intentional.  Despite the absence of any written 
report of this second admission by Zanidean, Anderson states that his 
superior officers were orally briefed on this development shortly 
afterwards. 

Several days later, on November 2, 1990, Anderson and Paul took 
a further statement from Zanidean, which Anderson recorded in question-
and-answer format in a Supplementary Report prepared the next day 
(November 3, 1990).  In one exchange, Zanidean is asked a question about 
a trip that he and Driskell took to Saskatchewan during which, according 
to Zanidean, Driskell made an inculpatory utterance about the Harder 
homicide.  Anderson’s report of the way in which he framed his questions 
does not disclose the context or reason for this Saskatchewan trip, namely, 
that Zanidean and Driskell had driven to Swift Current to burn down 
Zanidean’s sister’s house. 

9. Anderson’s first telephone conversation with Burton 
(October 30, 1990) 

There is a dispute in the evidence as to exactly what transpired 
during Anderson’s and Burton’s October, 1990 telephone conversation.  
Although Anderson and VanderGraaf agreed that the Swift Current 
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RCMP’s pursuit of Zanidean on the Hayek arson investigation presented 
significant witness protection issues for the WPS, they maintain that 
Anderson deliberately refrained from asking Burton to delay his 
investigation of Zanidean because they were anxious to avoid any 
suggestion that they had promised Zanidean any favours in relation to the 
Swift Current arson.  According to Anderson and VanderGraaf, Burton 
spontaneously volunteered to suspend his pursuit of Zanidean until the 
conclusion of Driskell’s trial for murder.  While Anderson gratefully 
accepted this proposal and indicated that it would assist the Winnipeg 
homicide investigators, he is adamant that Burton made the offer without 
any prompting on his part.  However, VanderGraaf agrees that in the 
circumstances it would have been obvious to Burton that postponing his 
investigation of Zanidean would assist the WPS, whether or not Anderson 
made a specific request.  In his contemporaneous notes of the October 30, 
1990 telephone call, Anderson did not mention Burton’s offer to postpone 
his pursuit of Zanidean, stating only: “Burton advises no evidence to 
confirm [Zanidean’s admission] but investigation will continue.”  
Anderson’s account of Burton’s spontaneous offer to delay his pursuit of 
Zanidean first appears in writing in his October 8, 1991 memo to Insp. R. 
Johns (“Johns”), written almost a year after the fact and subsequent to 
Driskell’s conviction for first degree murder, in response to what 
Anderson understood was an RCMP complaint.  However, Anderson and 
VanderGraaf both agree that VanderGraaf was orally briefed on the 
situation at the time.  In his October 8, 1991 memo to Johns, Anderson 
gives the following account of the October 30, 1990 telephone 
conversation with Burton: 

[Burton] confirmed that he was in charge of the investigation.  I 
discussed the situation with him and he indicated that the entire 
ZANIDEAN family was being interviewed with respect to the arson.  
He said there was no other evidence against Reath ZANIDEAN at that 
time.  Cst. Burton made a suggestion to which I readily agreed.  He 
offered to delay their pursuit of Reath ZANIDEAN until after he 
testified at our murder trial.  He also said he would somehow flag 
ZANIDEAN’S name on RCMP Intelligence files so that no other 
RCMP officer investigating their arson, would pursue him.  I told Cst. 
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Burton that we had made no deals with Reath ZANIDEAN and we 
would not make him privy to this agreement. 

Following this conversation, I notified Inspector Bell and Staff 
Sergeant VanderGraaf of the agreement struck with Cst. Burton.  I told 
ZANIDEAN that the RCMP had been notified but I did not reveal the 
agreement made with Cst. Burton. 

Burton takes issue with Anderson’s account.  According to Burton, 
Anderson specifically asked Burton not to pursue Zanidean “at this time”.  
Burton did not agree to this request, but merely agreed to pass it on to his 
superiors.  He was suspicious of Anderson’s motives, and spoke about the 
matter with his commanding officer, Staff/Sgt. Ron Ferguson 
(“Ferguson”), who agreed that they should open a higher security 
“Protected B” file.  Ferguson testified that Burton would not have had the 
authority to offer to postpone the investigation of Zanidean without 
consulting with his superiors, explaining: 

It would require guidance from our more senior officers … and our 
intent, and we did continue with the investigation, the hold off was in 
attempting to locate Mr. Zanidean. 

Consistent with Ferguson’s recollection, the surviving 
contemporaneous documentation from the Swift Current RCMP file 
indicates that the investigation of Zanidean and his sister continued, but 
suggests an understanding that Mann of the Winnipeg arson squad would 
not be contacting Zanidean immediately.  Burton’s contemporaneous 
report of this call from Anderson has been destroyed.  Subsequent reports 
prepared by Burton which have been preserved contain only edited 
portions of what was recorded in his contemporaneous report, as follows: 

… ANDERSON advised that ZANIDEAN is a witness in a homicide 
prosecution as he observed DRISKELL execute a Crown witness in 
relation to another prosecution.  ANDERSON requested that we keep 
this information in confidence and hold off on pursuing ZANIDEAN as 
it will endanger their prosecution of DRISKELL. 
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During their 1993 Homicide Review, Hall and Ewatski were given 
access to the Swift Current RCMP file at a time when it appears to still 
have been complete.5  Their 1993 Report appears to paraphrase a Swift 
Current report concerning the October conversation between Anderson 
and Burton, as follows: 

According to the RCMP file, on 90-10-27 Sgt. Anderson spoke with 
Constable Burton advising him that Zanidean had admitted to the arson.  
He was also advised Zanidean was a witness in the “execution” of 
Harder and was asked if the RCMP would keep this information 
confidential and hold off their pursuit of Zanidean, as it would 
endanger the Driskell prosecution.  It is indicated Burton agreed to this 
but that he would proceed against Zanidean when the murder trial was 
concluded. 

During Hall and Ewatski’s review in 1993, Hall and Anderson had 
a telephone conversation (recorded on tape) in which they discussed, inter 
alia, Anderson’s views concerning Zanidean’s admissions to involvement 
in the Swift Current arson.  The transcript of the conversation discloses 
Anderson telling Hall the following: 

[A]s far as [Zanidean], as far as the evidence and everything always 
went smooth that way, except that little hurdle, of course, when he 
drops it on and says he’s blown up a house, but … other than that 
everything went smooth.  It wasn’t, it was the only uh, time he used uh, 
uh, or caused trouble was with the uh, that, you know, when it had to 
do with his negotiations with the Justice Department. … And of course 
he did that even after his testimony. 

… 

                                                 
5 The Swift Current arson file had at this point been closed for approximately two 

years and would not yet have been destroyed pursuant to the RCMP’s file retention 
and destruction policies.  Burton testified that the file was still intact when he was 
transferred out of the Swift Current detachment some years later.  Although Burton 
put “do not destroy” labels on the file before leaving Swift Current, much of the file 
was apparently destroyed anyway. 
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And, and, you know what, you know what the best backup of that, Bob 
[Hall], is the fact that right down to the end in parts of the protection 
negotiations, if, if, you talking to that horrible lawyer of his, what was 
his name again? Uh, you know who I mean? … Zanidean’s lawyer … 
One of the things he would have told you is that one of the stumbling 
blocks all along was that they wanted an ironclad guarantee that he 
wouldn’t be uh, charged.  And Miller wouldn’t give it to him and I 
wouldn’t give it to him and … nobody would give it to him. 

During November 1990, Burton continued to gather evidence 
against Hayek.  On December 14, 1990, he sent Mann copies of the 
RCMP investigative files relating to both the July 1990 Hayek fire (file 
#90-2787) and an earlier suspicious fire at Hayek’s house in 1988 (file 
#88-2053).  In his cover letter, he stated: 

Reath ZANIDEAN would be a good suspect in the first arson as well.  
Once circumstances permit please interview Reath ZANIDEAN 
regarding this arson also. 

On January 31, 1991, Burton requested a “lengthy diary date” 
extension on the arson file, explaining that he was “[a]waiting action from 
Winnipeg P.S.”  Burton testified that the “action” he was awaiting was 
Mann’s interview of Zanidean and related hospital inquiries. 

10. Police reports and memos regarding witness protection 

On November 4, 1990, Anderson prepared a Supplementary 
Report proposing “short term” and “long term” witness protection 
measures for Zanidean, in which he suggested that Zanidean be put in an 
apartment or hotel under police guard until the trial, and then relocated to 
Calgary and given a new identity.  This report refers to the fact that 
Zanidean owned his home and that it needed to be sold, for witness 
protection reasons, since Driskell and his associates were aware of it.  The 
Crown would have received this report. 
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11. The initial police meeting with Zanidean and Kovnats 
(November 13, 1990) 

On November 12, 1990, Zanidean advised Anderson that he had 
retained a lawyer, David Kovnats (“Kovnats”).  The next day (November 
13, 1990), Anderson and Paul met with Zanidean and Kovnats.  The 
officers’ recollection, as recorded in their notes, is that they advised 
Kovnats that the WPS would provide pre-trial protection for Zanidean and 
that Kovnats should contact Greg Lawlor (“Lawlor”) of the Manitoba 
Department of Justice (“Manitoba Justice”) to discuss post-trial relocation 
and change of identity.  Lawlor was (and is) a senior prosecutor with 
Manitoba Justice.  At the time of the Driskell investigation and trial, he 
had 15 years of practice as Crown counsel and held the very senior rank of 
“General Counsel”.  In spite of his senior position in the department, he 
acted as junior counsel to George Dangerfield (“Dangerfield”) during 
Driskell’s murder trial.  Kovnats testified that at the beginning of the 
meeting Zanidean asserted that the police had previously promised him 
immunity for “anything and everything” he had done.  The officers had 
objected, denying that they had offered Zanidean immunity on any 
charges outside Manitoba.  Kovnats knew that Zanidean was particularly 
concerned about a potential charge he faced in Saskatchewan (although he 
did not at this point know the nature of the charge), and told Anderson and 
Paul that this issue was a “deal breaker”, and that unless Zanidean was 
given immunity on all charges there was no point in continuing the 
discussions.  Kovnats cannot recall exactly what the police said, but he left 
the meeting with the understanding that the police had backed down and 
that the offer of immunity for Zanidean on out-of-province charges was 
back on the table.  Kovnats did not mention this discussion of immunity in 
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the notes he made of the meeting later that day,6 but maintains that he has 
an independent recollection of the matter.  For their part, Anderson and 
Paul deny that they ever offered Zanidean immunity during either the 
November 13, 1990 meeting with Kovnats or their earlier meetings with 
Zanidean in October and November 1990.  Anderson’s recollection is that 
the subject of immunity for Zanidean was never to his knowledge raised 
before Kovnats’ December 14, 1990 letter to Miller.  Anderson and Paul 
did not produce a Supplementary Report of their meeting with Kovnats, 
however, they testified that they orally briefed their superiors. 

12. The obtaining of a direct indictment and the initial 
witness protection arrangements for Zanidean and 
Gumieny 

During the relevant period, Dangerfield was “Senior General 
Counsel” and formally reported to the Assistant Deputy Minister, 
(Whitley).  However, in practice, he often reported to Miller, the Director 
of Winnipeg Prosecutions, on administrative matters and to ADM Whitley 
on substantive prosecutorial issues.  On November 19, 1990, Dangerfield 
sent a memo to Lawlor directing him to prepare a memo to Whitley 
requesting a direct indictment in Driskell’s case, which Lawlor did.  In 
their respective memos, Dangerfield and Lawlor emphasized the close 
interconnection between their witness protection concerns and the direct 
indictment request, and Lawlor specifically asked Whitley to raise both 
issues with the Deputy Minister as soon as possible.  Dangerfield noted in 
his memo that once they obtained a direct indictment against Driskell, they 
would have to provide him with full disclosure, which would disclose the 
identities of the key Crown witnesses.  In their testimony, Dangerfield and 

                                                 
6 Kovnats’ notes of the meeting are as follows: “Gregg Lawlor.  Anderson – Promise – 

protection only.  Swift Current has been informed – David Davis.  Ian Garburg 
[sic]”. 
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Lawlor agreed that this made it essential that they remain informed about 
the status of the witness protection arrangements being implemented by 
the WPS, so that they did not disclose the witnesses’ identities before 
these protective measures were in place.  In his memo to Whitley, Lawlor 
noted that “the key witness [Zanidean] had obtained a lawyer, who tells 
me his client is jumpy and nervous, and very demanding”.  Lawlor and 
Dangerfield both agreed that it was unusual for a witness to retain a 
lawyer to make demands on his behalf, and agreed that this was a 
disclosable fact.  Dangerfield cannot recall whether he knew the specifics 
of Kovnats’ demands at this point.  He understood that Miller and Whitley 
would negotiate with Kovnats, and assumed that if the final agreement 
contained charge reductions or similar benefits for Zanidean, he would be 
advised of this so that he could disclose it to the defence.  Although the 
direct indictment was signed by the Minister the same day that 
Dangerfield and Lawlor made their application, it was not disclosed to the 
defence or filed with the court for almost two months. 

In late November and early December 1990, the WPS made 
arrangements to move Zanidean and Susan Fehr (“Fehr”) out of their 
Chelsea Avenue home and into a “safe house”.  Manitoba Justice issued a 
series of cheques to Anderson and Paul to pay for the move and other 
related expenses.  Anderson and Paul kept a ledger showing the sums they 
received and paid out, which indicates that on a number of occasions 
between November 1990 and February 1991 they received money directly 
from Lawlor.  Although Lawlor has no recollection of being involved in 
the payment of witness protection expenses, he agrees that as one of the 
prosecutors responsible for the case, he needed to know that the Crown’s 
key witness had been moved to a “safe house”. 

13. Kovnats’ December 14, 1990 letter to Miller and steps 
taken by Miller and Whitley in response 

Although Kovnats recalls having some initial contact with Lawlor, 
Miller soon took over the negotiations.  Kovnats recalls having a number 
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of meetings and telephone discussions with Miller in November and 
December 1990, which culminated in Miller asking Kovnats to put his 
position in writing.  Kovnats sent Miller a letter dated December 14, 1990 
setting out a 15-point list of Zanidean’s “requirements”.  With a few minor 
exceptions, Kovnats testified that he had raised all of these points with 
Miller in their prior discussions.  His understanding was that Miller had 
agreed in principle to all of Zanidean’s demands.  The 15 written requests 
were as follows: 

1. That the Crown purchase from him, effective December 1, 
1990, his home for his direct costs in [sic] of the home, the 
CMHC fee, the mortgage appraisal fees and legal fees. 

2. That the Crown provide him, after testimony, when he moves, 
with a new identity. 

3. That when he moves the Crown provide him with the legal 
fees, mortgage appraisal fees and CMHC fees on the new 
house that he is buying. 

4. That the Crown pay for all legal fees incurred by Ray with 
myself. 

5. That the moving costs for Ray and Susan be borne by the 
Crown. 

6. That Susan is taken care of with respect to her injury and to 
that end the Crown and the Department of Justice assist in 
providing assistance with the Confederation Life to have them 
continue paying the claim for so long as Susan is entitled to, 
without providing them with the address of Susan. 

7. That new jobs are found for Susan and Ray, equal to the jobs 
that they would have had in Winnipeg and to that end we 
would advise you that Ray had been offered a job with the 
CPR as a brakeman. 

8. That as a result of the new identity any other matters 
outstanding against Ray, of which the Crown is currently 
aware, will not be proceeded with either in this or any other 
province insofar as if Ray were to be convicted of any other 
offense and put in jail, there is no doubt in his mind that if the 
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party he is testifying against is convicted, that in the jail 
setting Ray would not be alive for very long. 

9. For the current time they want an alarm system in their current 
home and constant police surveillance as needed. 

10. That the Crown purchase from Ray his current 1983 Chevette 
and purchase for Ray an equivalent type of vehicle so that Ray 
can move around without fear of his life.  THIS HAS 
BECOME A PRIORITY. 

11. That the Crown assist Ray in making sure that he is able to 
obtain a mortgage when he moves in that he’ll have no credit 
rating which will be sufficient to assist him in getting a 
mortgage, equivalent to the mortgage he had here on his 
current home. 

12. That after testimoney [sic] and after Ray has moved they want 
an alarm system in their new home installed by the Crown. 

13. That the police will give a new identity sufficient for Ray to 
carry on with his new life in a new place which includes 
things like credit ratings, health insurance, disability insurance 
for Susan and various other normal things that a person 
requires in their lives. 

14. The new identity will be some place in B.C. where house 
pricing is equivalent to that in Winnipeg and if the Crown 
wishes him to move into a place where house pricing is in 
addition that an adjustment will be made in order from [sic] 
him to be able to afford the new home. 

15. That the Crown will provide him with sufficient monies to live 
on until he starts his new job with his new identity in B.C. 

The central matter motivating the request for immunity in 
paragraph 8 of Kovnats’ December 14, 1990 letter was Zanidean’s 
concern that he would be charged with a serious offence in Saskatchewan, 
which Kovnats later learned was the Swift Current arson.  Kovnats 
testified he received assurances from Miller that Miller would “take care 
of it”, and relied on this undertaking without knowing the specifics of how 
Miller would be able to protect Zanidean from charges in another 
province. 



 

25 

On December 28, 1990, Miller replied to Kovnats’ December 14, 
1990 letter, stating: “we will be addressing this matter internally at the 
earliest opportunity and matters will progress from there”.  That same day, 
Miller forwarded a copy of Kovnats’ letter to his ADM, with a covering 
memo in which he suggested that they meet “[to] consider our position 
regarding this matter at the earliest opportunity perhaps together with the 
Deputy Minister and Mr. Dangerfield, Q.C.”  Miller’s memo apparently 
went astray, and on January 11, 1991 he re-sent it, along with a further 
memo in which he indicated that the matter had “take[n] on greater 
urgency given the fact that the statements of witnesses have now been 
disclosed to defence counsel”. 

Kovnats recalls meeting with Miller and Whitley on January 22, 
1991, consistent with Miller’s handwritten note on his January 11, 1991 
memo indicating that a meeting had been arranged for that date.  Although 
Whitley does not specifically recall attending this meeting, he does not 
dispute that it took place.  In his June 2, 1991 memo to file, Kovnats 
states: 

At that meeting they promised me most of the things contained in the 
January meeting [sic; December letter?], promised to get in touch with 
the R.C.M.P. to get the proper Witness Protection person and they 
promised to get me a retainer letter.  This letter has not appeared even 
to this date [i.e., June 2, 1991]. 

In a further handwritten note on the January 11, 1991 memo, 
Whitley advised Miller: “we’ve got a meeting with [RCMP Cpl.] Tom 
Orr” on January 28, 1991.  Cpl. Tom Orr (“Orr”) was the RCMP officer in 
Winnipeg responsible for handling applications to the RCMP 
Source/Witness Protection Program (the “RCMP SWP Program”).  
Neither Orr nor Whitley specifically recall this meeting, and Whitley 
believes that it may have been rescheduled to another date, and that he 
may not have attended. 
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Dangerfield testified that at some point fairly early in his 
involvement in the Driskell prosecution he was specifically instructed by 
Miller and/or Whitley that he and Lawlor were not to know the details of 
the “protection arrangements” that were being made for the key Crown 
witnesses: 

That we [he and Lawlor] were not to be involved in any negotiations, 
that we were told that the monies were being used to support these men 
in a program for a limited period of time, and that we were to tell [this 
to] the judge and Mr. Brodsky [Driskell’s counsel], and were not to 
know anything more. 

He knew in general terms that the key witnesses were receiving pre-trial 
protection from the WPS, and he believed they would be placed in the 
RCMP witness protection program after the trial.  However, he did not 
know what Zanidean was demanding, nor did he know the details of the 
agreement Zanidean ultimately reached with Miller.  Lawlor does not 
recall ever receiving any similar instructions about the witness protection 
arrangements, but testified that he considered witness protection to be 
“somebody else’s responsibility” and that he did not know the details of 
the post-trial arrangements Miller and Whitley were making for Zanidean 
and Gumieny. 

Whitley agrees that there were sound policy reasons not to have 
Dangerfield and Lawlor directly involved in negotiations with Zanidean 
and his lawyer.  However, he expected Miller to keep Dangerfield 
informed of the state of the negotiations so that he could make appropriate 
disclosure, both of Zanidean’s demands and of the benefits he ultimately 
received.  Whitley cannot recall either specifically directing Miller to brief 
Dangerfield on these matters or discussing them with Dangerfield himself, 
but assumed as a matter of common sense that Miller was keeping 
Dangerfield fully informed.  He denies ever instructing Dangerfield that 
he was not to know or disclose to the defence the details of the witness 
protection arrangements.  Whitley cannot think of any reason why Miller 
would have chosen to keep Dangerfield in the dark on these matters, and 
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has difficulty imagining that Miller would have done this, based on his 
knowledge of Miller’s and Dangerfield’s personalities.  Whitley believes 
that Dangerfield would have “gone ballistic” if he had been kept in the 
dark about information relevant to a case he was prosecuting. 

14. Brodsky’s Disclosure Requests and the Crown and 
Police Responses 

Brodsky’s February 7, 1991 letter 

In a letter to the Crown dated February 7, 1991, Greg Brodsky 
(“Brodsky”), defence counsel for Driskell, made a number of disclosure 
requests.  This letter contains 48 itemized requests, including the 
following: 

5. We would like the police records of the witnesses the Crown 
proposes to have testify, together with the outstanding charges that 
were not dealt with, and with parole applications that the police or 
others to the police knowledge offered assistance in connection with. 
6. We would like to have the detail of the witness protection 
programmes Mr. Dangerfield mentioned in Court that have been 
offered to various witnesses. 

. . . 
16. We have eight or nine statements from Zanadine [sic], are 
there more that we do not have?  I would like a record of all of his 
contacts with the police whether by way of formal statement or written 
notification in a police officer’s notebook. 

. . . 
22. What motives do the police files have for people to implicate 
Jim Driskell in the killing? 
23. What motives do people have for assisting the police that are 
demonstrated in the police files, and what do the police files show in 
connection with these last mentioned few items? 

This letter was addressed to Lawlor, although Brodsky delivered it 
to Dangerfield and the Crown’s response was signed by Dangerfield.  
Lawlor, however, also reviewed Brodsky’s letter and made handwritten 
notes on it which he passed on to Dangerfield. 
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In his February 8, 1991 letter of reply, Dangerfield responded to 
Brodsky’s requests for information in paragraphs 5, 16, 22 and 23 of the 
February 7, 1991 letter regarding the credibility of the Crown’s witnesses, 
by stating either the information would be obtained from the police (re 
paragraphs 5 and 16) or that no information was in the police files (re 
paragraphs 22 and 23).  In making this latter response, Dangerfield 
testified that he relied on the note that Lawlor had made on Brodsky’s 
letter (“none”) without making his own inquiries of the police.  Lawlor 
testified that he probably reviewed the police report that had already been 
provided to the Crown, but did not make any further inquiries of the 
police. 

Dangerfield also responded to Brodsky’s paragraph 6 request by 
stating: 

…we cannot provide you with the details of the protection offered 
witnesses for fear of giving them away but can assure you that the 
protection amounts to provision of monies to help support them while 
they are protected and a constant surveillance over them. 

It was generally agreed by all who testified at the Inquiry that this 
response was erroneous, both in fact and in law, as much could have been 
disclosed about the Crown’s witnesses without “giving them away”. 

Brodsky’s April 25, 1991 Letter 

On April 10, 1991, Brodsky wrote to Dangerfield requesting a 
witness list and reminding him that a number of the requests in his 
February 7, 1991 letter had not been addressed in Dangerfield’s February 
8, 1991 reply and remained unanswered.  Lawlor provided the witness list 
on April 19, 1991 along with further disclosure, but did not address the 
remaining unanswered points from Brodsky’s February 7, 1991 letter.  On 
April 25, 1991, Brodsky sent the Crown his second major disclosure letter, 
containing 21 numbered paragraphs in which he repeated or refined a 
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number of the requests in his February 7, 1991 letter, and added further 
requests, including the following: 

5. The criminal records of all witnesses on your list, what 
charges they had at the time, what dispositions were made, what 
favourable considerations were given to them for the not pressing of 
charges or laying of charges, and other matters that would influence 
them to testify in a particular fashion. 

. . .  
9. What do the Winnipeg City Police have on the fire in Swift 
Current, Saskatchewan…? 

Two days later, on April 26, 1991, Lawlor sent Brodsky two 
separate letters, addressing several points from Brodsky’s February 7, 
1991 and April 25, 1991 letters, respectively.  He also forwarded a copy of 
Brodsky’s letter dated April 25, 1991 to VanderGraaf, seeking help 
responding to certain paragraphs.7 

Lawlor’s April 26, 1991 response to para. 16 of Brodsky’s 
February 7, 1991 letter [Zanidean’s informal statements to the 
police] 

In paragraph 16 of his February 7, 1991 letter, Brodsky had 
requested: 

16.  … a record of all [Zanidean’s] contacts with the police whether by 
way of formal statement or written notification in a police officer’s 
notebook. 

In his February 8, 1991 reply, Dangerfield had asserted that there 
was “no record” of contacts with the police beyond those recorded in his 
previously-disclosed statements “except with respect to caring [for] him 
pending trial”, but had added: 

                                                 
7 Specifically, paras. 5, 7, 8, 9, 10, 11, 12, 16, 19 and 20. 
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To be absolutely certain however we will supply you with any 
supplemental reports of conversation informal or otherwise with police 
officers. 

In his first April 26, 1991 letter, Lawlor gave a further response to 
Brodsky’s February 7 question #16, stating: 

With respect to paragraph 16 of your letter of February 7th, I am 
advised that you have all statements/conversations of Zanidean. 

Lawlor assumes from his use of the words “I am advised” that he 
must have based this response on information received from the police, 
since that was “the only place we could get that type of information.”  In 
fact, Anderson and Paul’s notes, which at this point had not been disclosed 
to the Crown or the defence, contained two statements by Zanidean that 
were not recorded in any of the police reports.  In these statements, 
Zanidean admitted to the Swift Current arson, suggested that he saw it as 
affecting his credibility, and claimed that he burned his sister’s house as 
an act of revenge and had not received any money for it.  Zanidean made 
the first of these statements on October 10, 1990, one day after he first 
went to the police, and the second several weeks later, on October 29, 
1990.  Lawlor testified that he first saw these notebook entries during his 
recent interview by Commission Counsel.  Although Lawlor was aware 
that Zanidean was concerned about a criminal investigation in 
Saskatchewan, he did not know that Zanidean had admitted his 
involvement in the Swift Current arson early in his dealings with the WPS, 
raising it as a matter affecting his credibility.  In Lawlor’s view, 
Zanidean’s admissions were relevant information that should have been 
disclosed by the police to the Crown in a supplementary report, which 
would in turn have been disclosed by the Crown to the defence.  It would 
not have occurred to Lawlor to request Anderson and Paul’s notebooks so 
that he could check their contents himself, because he relied on the police 
to put all relevant information in their notes into a supplementary report. 
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VanderGraaf does not recall ever discussing with Lawlor how to 
respond to Brodsky’s request for any further “statements/conversations” 
recorded in police officers’ notebooks.  VanderGraaf does not know who 
else Lawlor might have spoken to.  If Lawlor did pass Brodsky’s question 
on to VanderGraaf, he would have referred it to Anderson and Paul rather 
than personally checking their notes.  However, VanderGraaf knew from 
Anderson and Paul’s oral briefings that they both had entries in their 
notebooks regarding Zanidean’s admissions about the Swift Current arson 
that had not been put into a Supplementary Report.  Accordingly, if 
Anderson or Paul had told VanderGraaf that the defence already had “all 
statements/conversations of Zanidean”, VanderGraaf would have known 
that this assertion was false.  However, he does not recall Anderson or 
Paul ever making such an assertion.  For their part, Anderson and Paul do 
not recall ever being asked to respond to Brodsky’s paragraph 16 request.  
Although Paul eventually sent a copy of his notes to the Crown, he did not 
do so until some time after May 17, 1991, several weeks after Lawlor’s 
April 26, 1991 letter to Brodsky, yet prior to the trial.  Anderson’s notes 
appear never to have been provided to the Crown or disclosed to the 
defence. 

Lawlor’s April 29, 1991 response to paragraph 9 of 
Brodsky’s April 25, 1991 letter [information about the Swift 
Current arson] 

In paragraph 9 of his April 25, 1991 letter, Brodsky asked: 

9.  What do the Winnipeg City police have on the fire in Swift Current 
Saskatchewan …? 

This question was among those that Lawlor had referred to 
VanderGraaf in his April 26, 1991 fax.  On April 29, 1991, he sent a 
further letter to Brodsky replying to several of these questions, including 
paragraph 9.  Lawlor stated: 

Re: paragraph 9, Winnipeg police have nothing on these incidents. 
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In fact, the WPS not only had Zanidean’s two admissions to the 
Swift Current arson, as recorded in Anderson and Paul’s notebooks, but 
Mann had a file of his own (which he told Hall and Ewatski he later 
destroyed) and also a copy of the Swift Current RCMP investigative file, 
which he had apparently passed on to the homicide investigators.  Lawlor 
testified that the responses in his April 29, 1991 letter must have reflected 
information he had received from the WPS.  Although Lawlor knew that 
the Swift Current arson was an issue in Miller’s negotiations with 
Zanidean and assumed that Miller knew more about the matter than he 
did, he did not check with Miller before sending his April 29, 1991 letter 
to Brodsky.  Rather, he assumed that the police were giving him accurate 
information.  According to Lawlor, Miller never briefed him on the 
discussions that had taken place between the WPS and the Swift Current 
RCMP and between Miller and Kovnats concerning the Swift Current 
arson. 

VanderGraaf does not specifically recall receiving or responding to 
Lawlor’s April 26, 1991 fax.  In the ordinary course, he would have 
delegated this type of request to other officers, and it would have been 
logical to assign questions about the Swift Current arson to Anderson or 
Paul.  Although VanderGraaf had spoken to Mann about Zanidean, he 
denies knowing that Mann had a copy of the Swift Current RCMP 
investigative file.  However, he knew that Mann had been trying to locate 
Zanidean on behalf of the Swift Current RCMP in the summer of 1990, 
and he knew that Zanidean had raised the Swift Current arson as a matter 
of concern during his second meeting with Anderson and Paul.  
VanderGraaf also knew that Anderson and Paul had made entries in their 
notebooks summarizing Zanidean’s admissions regarding the arson, which 
were not contained in any police reports.  Accordingly, he would have 
known that Lawlor’s assertion in his April 29, 1991 letter that the police 
had “nothing” on the Swift Current arson was not full, fair and accurate, 
and he cannot explain why Lawlor gave this response.  Anderson does not 
think VanderGraaf would have delegated the question about the Swift 
Current arson to him, “because at that point VanderGraaf would know 
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everything about the Swift Current fire”.  Anderson maintains that he only 
learned of Mann’s involvement in the arson investigation some years later, 
and he did not know that Mann had a copy of the Swift Current RCMP 
arson file.  He testified: 

[I]f somebody answered Mr. Brodsky that we didn’t have anything on 
the Swift Current arson, I wouldn’t have known that that was anything 
but a true statement... 

15. Ongoing Witness Protection negotiations with Zanidean 
and Gumieny 

On March 4, 1991, Miller sent Whitley a memo regarding 
Zanidean’s situation.  After reminding Whitley of their prior meeting with 
Kovnats (on January 22, 1991), he set out three issues which Anderson 
had raised with Miller the previous week: (i) whether the Crown would 
assume responsibility for Zanidean’s mortgage payments and arrears; (ii) 
Anderson’s scheduled meeting with Orr “to discuss in greater detail and 
ultimately to launch the application for [Zanidean’s] participation in the 
[RCMP] witness assistance program”; and (iii) the possible need to take 
Zanidean into protective custody prior to the trial date.  Miller also raised 
the outstanding issue of Kovnats’ retainer.  Miller’s handwritten notes 
dated March 6 and 7, 1991 indicate that at this time he was engaged in 
discussions with Kovnats over various issues relating to Zanidean’s house, 
including the payment of his insurance premiums and the disposal of the 
house after Zanidean was relocated out of the province.  In his March 7, 
1991 note, Miller stated: 

Chelsea Ave. [i.e., Zanidean’s house] should be sold but at Kovnats’ 
bidding or re-possessed – left to mortgage foreclosure + sale. 

– we will make up any shortfall based upon reasonable assessments, 
billings etc. 

– our undertaking is to not leave witness in lurch or in jeopardy 
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Kovnats testified that these notes accorded with his understanding 
of the agreement in principle that he and Miller had reached by this time 
regarding Zanidean’s house, namely, that the Crown would arrange to 
have the house taken off Zanidean’s hands in a manner that would protect 
him from financial loss and would not adversely affect his credit rating.  
Although Miller’s March 7, 1991 note does not expressly refer to 
Zanidean’s demand that he be granted immunity on the Swift Current 
arson, Kovnats insists that this was also part of the agreement, and 
suggests that Miller’s broad undertaking not to “leave [Zanidean] in the 
lurch or in jeopardy” can be understood as including the immunity 
demand.  Throughout April and May 1991, there was extensive 
correspondence between Kovnats, Manitoba Justice civil counsel and 
counsel for the mortgagee regarding the details of the house transaction.  It 
was eventually agreed that the mortgagee would take possession of the 
house without affecting Zanidean’s credit rating, that his mortgage arrears 
would be forgiven, and that the Crown would pay Zanidean the value of 
his equity in the house.  However, this arrangement was not finalized until 
May 31, 1991, and Zanidean did not execute the necessary documents 
until June 21, 1991. 

16. The Zanidean and Gumieny RCMP SWP Applications 
(mid-March 1991) 

Orr was the RCMP officer in Winnipeg responsible for handling 
applications to the RCMP SWP Program.  This was a relatively new 
program and few, if any, of the concerned WPS officers had any 
involvement with it.  The first step in the process was for the Winnipeg 
officers handling the file to complete an application form provided by Orr.  
A “Memorandum of Understanding” would then have to be prepared 
between the RCMP, the WPS and Manitoba Justice allocating 
responsibility for the costs of the program.  This material would then be 
sent to Ottawa, where the final decision on entry to the program would be 
made. 
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In the early part of 1991, Orr provided the WPS with the RCMP 
application forms for Gumieny and Zanidean’s application to the RCMP 
SWP Program.  In Zanidean’s case, VanderGraaf recalls that he, Anderson 
and Paul filled out the application form collaboratively.  Anderson does 
not specifically recall working on the application but agrees that he may 
have prepared some parts of the form.  Paul believes he had no 
involvement.  Although the application form is undated, its contents 
suggest that it was completed in mid-March 1991, which accords with 
Orr’s recollection. 

Part VII(4) of Zanidean’s application states: 

In the course of interviewing witness Zanidean regarding his 
knowledge of this murder he informed us that he and murder accused 
Driskell had travelled to Swift Current, Sask. on 90-07-08 to burn 
down the house of Zanidean’s sister.  It is not clear what the motive 
was but the deed was done and Swift Current RCMP Cst. R. Burton 
confirms that they are investigating same (File #90-2787).  Cst. Burton 
has agreed not to pursue Zanidean at this time but will continue 
investigation once our trial is concluded.  We have made it perfectly 
clear to the witness that we will not pursue immunity from this charge 
in exchange for his evidence.  We have told him that we notified 
RCMP and the out-come of the investigation rests with them.  In the 
mean time, however, Zanidean’s lawyer has requested of Mr. Bruce 
Miller, Crown Attorney, complete immunity from prosecution and a 
written guarantee stating same prior to the murder trial.  This delicate 
matter has not yet been resolved. 

Anderson agrees that much of the information in this paragraph 
must have come from him but denies writing this section of the 
application, while Paul does not believe he prepared any part of the 
application.  The reference to “File #90-2787” is to the Swift Current 
arson investigative file sent to Mann by Burton on December 14, 1990.  
The fact that the homicide officers who prepared the application had 
access to the specific RCMP file number indicates that Mann must have 
given the homicide officers the RCMP file he had received from Burton in 
December 1990.  Faced with this probability, Anderson testified that he 
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could not have prepared this part of the application, since he knew nothing 
about Mann’s involvement in the arson investigation: 

I think that says to me, proof positive, that someone who had the arson 
file, someone like Sergeant VanderGraaf or Sergeant Paul, must have 
typed that up.  The information, the information pertaining to the 
conversations with Burton may have come from me, as I said, I either 
wrote this or provided the information to whoever did.  And I think 
what you’ve shown me now convinces me that probably Staff Sergeant 
VanderGraaf typed up this section. 

Likewise, Paul also maintains that he only learned about Mann’s 
involvement in the matter many years after the fact. 

There is a dispute in the evidence concerning the potential effect of 
the Swift Current arson investigation on Zanidean’s RCMP SWP Program 
application.  According to Anderson, Orr told the WPS that Zanidean 
could not be admitted to the Program as long as he was under criminal 
investigation in Saskatchewan.  Kovnats also testified that he was led to 
believe that Zanidean could not participate in the Program if he had any 
outstanding criminal charges, although he cannot recall how he came to 
this understanding.  VanderGraaf explained that he understood the Swift 
Current arson investigation to be a “bar to [Zanidean’s] entry” to the 
RCMP Witness Protection Program, albeit one that “the RCMP could deal 
with … over a course of time”.  In Zanidean’s case, VanderGraaf saw the 
Swift Current arson investigation as “if not an absolute bar, close to it”, 
although he recognized that “no problem is insurmountable”.  On the other 
hand, Orr maintains that the outstanding Swift Current RCMP 
investigation presented a complication, but would not have barred 
Zanidean from entry to the RCMP SWP Program if he was otherwise 
acceptable, and denies that he ever suggested otherwise to Anderson or 
VanderGraaf.  According to Orr, the fact that a Program applicant was 
under criminal investigation or facing outstanding criminal charges gave 
rise to logistical difficulties that had to be addressed in the application, but 
did not disqualify the applicant from entry to the Program.  Orr does not 
specifically recall discussing this point with Anderson, but agrees that he 
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may at some point have tried to explain to Anderson the practical 
complications presented by an outstanding investigation, and agrees that 
Anderson may have misunderstood what he was saying.  While Orr later 
became sceptical as to whether Zanidean’s application to the Program 
would succeed, this was because of Zanidean’s difficult and demanding 
personality and unmanageability, not because of the Swift Current arson 
investigation. 

Gumieny’s application to the RCMP SWP Program was also 
prepared using the form provided by Orr, and it is also undated.  However, 
it can be inferred from the contents of the application that it was probably 
completed some time between January 23 and February 13, 1991.8  The 
form was filled out by Gumieny’s handlers, Osborne and Williams, and 
their divisional commander, Bell. 

17. Kovnats and Orr’s initial meeting March 25, 1991 and 
Kovnats’ follow-up with Manitoba Justice officials 

Kovnats’ dockets indicate that he met with Miller and Whitley on 
March 20, 1991.  Whitley does not specifically recall this meeting.  On 
March 21, 1991, Orr arranged to meet with Kovnats on March 25, 1991 to 
discuss Zanidean’s application.  Orr came away from the March 25th 
meeting with the impression that Kovnats and Zanidean (who was not at 
the meeting) had unrealistic expectations about the benefits that Zanidean 
would receive through the RCMP SWP Program and the extent to which 
Zanidean would be able to dictate the details of his relocation.  Likewise, 
Kovnats recalls leaving the meeting with the sense that the RCMP SWP 

                                                 
8 Part VII of the application refers to the January 23, 1991 fire in Zanidean’s garage.  

There are also numerous references in the application to the proposed April 8, 1991 
trial date, indicating that the form was completed before February 13, 1991, when 
the Crown’s expedited trial motion was refused and the June 3, 1991 trial date was 
set. 
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Program was not what he and Zanidean had been promised by Miller and 
the WPS, and calling Miller, Whitley and the Deputy Minister, Graeme 
Garson, to complain.  According to Kovnats, Miller assured him that he 
would “negotiate something or help us work out something”.  Whitley 
does not recall this series of events. 

18. Zanidean’s threatening note claim and his relocation to 
Calgary 

On April 5, 1991, Zanidean phoned Paul and claimed that a 
threatening note had been left on his car windshield the previous day.  
Zanidean claimed to have been so shaken by this discovery that he lost the 
note before he called the police.  As a result of this incident, the WPS 
temporarily moved Zanidean from his “safe house” to a hotel, and began 
making arrangements to relocate him to Calgary (where his wife was 
already staying) until Driskell’s trial began. 

19. Anderson’s April 1991 telephone calls to Burton 

Anderson’s belief in early April 1991 (which he attributed to 
comments from Orr) was that Zanidean could not enter the RCMP SWP 
Program as long as he was under investigation for the Swift Current arson.  
This presented a serious problem for the homicide investigators, insofar as 
Zanidean was a key witness who had been promised witness protection 
from the outset.  Anderson “had no clue” how this problem could be 
resolved, and “knew [he] would have to talk to [his] supervisors and Mr. 
Miller about [it].”  While Anderson was “never a big fan” of the idea of 
Zanidean being granted immunity on the Swift Current arson, he saw no 
alternatives.  According to Anderson, he and Orr agreed that as a first step 
they would both make inquiries to ascertain the status of the Swift Current 
arson investigation.  Anderson testified: 

[T]he agreement that Corporal Orr and I closed off on was that I had 
this contact in Swift Current, with whom I had already spoken [i.e. 
Burton].  And he, being a member of the RCMP, also had a role in 



 

39 

talking to his brother officers in Swift Current about what their 
intentions are, what they planned on doing with that case.  I 
volunteered to phone Ross Burton, and ask Corporal Orr if he would 
also talk to his brother officers and see what they had planned for this 
case. 

Accordingly, he called Burton in early April 1991.  Anderson 
made no contemporaneous notes of this telephone call, and made his first 
written account of his conversation some six months later, in his 
October 7, 1991 memo to Johns, written almost four months after 
Driskell’s conviction for first degree murder, in which he stated: 

We learned from Corporal Tom Orr of “D” Division that Zanidean 
would not qualify for the program if he was the subject of the RCMP 
arson investigation.  Consequently, I had two further conversations 
with Cst. Burton.  During the first conversation, I explained the 
dilemma and I believe he had already spoken to Cpl. Orr.  In any case 
he had given the matter thought and he immediately offered to 
withdraw their pursuit of Zanidean entirely.  He explained that he 
planned to interview James Driskell after the murder trial in an effort to 
gain evidence against both Zanidean and his sister but that he would 
only charge his sister.  Approximately one week later I telephoned Cst. 
Burton again to ensure that his proposal was agreed to by his superiors.  
He assured me that his detachment commander had approved and I 
reminded him that we would not make Zanidean privy to this 
arrangement until after he testified.  Following this conversation, Sgt. 
Paul and I notified Inspector D. Johnson, Staff Sergeant VanderGraaf 
and Crown Attorney Bruce Miller 

Anderson maintains that this account accurately summarizes his 
two April 1991 conversations with Burton.  He testified that although he 
did not personally question Burton’s authority to make the decision not to 
pursue Zanidean, he asked Burton to have the decision approved by his 
superiors in the RCMP because he thought his own superiors and Miller 
“would want to hear it from somebody higher than Constable Burton”. 

Burton made contemporaneous reports of the April 5, 1991 
telephone conversation, which were subsequently destroyed along with 
much of the Swift Current investigative file.  Burton, however, quotes 
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from his contemporaneous reports in two later reports that have been 
preserved.  In a July 19, 1991 report, Burton quotes from an earlier April 
7, 1991 report, as follows: 

[On April 5, 1991] the matter was discussed with Tom ANDERSON.  
It was agreed that the only viable solution would be to not charge 
ZANIDEAN.  His testimony against DRISKELL for the execution 
would likely convict him.  Once convicted, Driskell would likely 
provide evidence implicating ZANIDEAN and his sister, Carol 
HAYEK, for the Arson/Insurance Fraud in order to get even.  HAYEK 
is the person that orchestrated and stood to gain financially from the 
offence and, therefore, is the primary target in this investigation. 

In a January 9, 1992 report, Burton quotes from an earlier April 19, 
1991 report, as follows: 

On 91-04-05 call was received from Tom ANDERSON of Winnipeg 
P.S. Homicide Unit.  He advised they wanted to put Reath ZANIDEAN 
under the Witness Protection Program as individuals associated with 
DRISKELL were actively trying to kill him at present.  They had 
already located him at two locations where he was being hidden.  The 
Witness Protection Program Co-ordinator in “D” Division [i.e., Orr] 
advised that they would not hide ZANIDEAN as long as the writer [i.e., 
Burton] was actively investigating him with the possibility of charges 
pending. … 

The matter was discussed with Tom ANDERSON.  It was agreed that 
the only viable solution would be not to charge ZANIDEAN. … 

I advised ANDERSON that I would submit the above recommendation 
through channels.  [Ellipses in the January 9, 1992 report.] 

Burton’s account of the April 5, 1991 telephone conversation is 
largely consistent with Anderson’s description.  Burton and Anderson 
disagree over who first proposed that the Swift Current RCMP abandon 
their pursuit of Zanidean, and as to whether it was Burton or Anderson 
who insisted that this proposal be ratified by Burton’s superiors.  Burton 
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also denies Anderson’s speculation that he (Burton) had spoken to Orr 
prior to their April 5, 1991 telephone conversation,9 and states that it was 
Anderson who first suggested to him that Zanidean would be barred from 
entering the RCMP SWP Program as long as he was under investigation 
for the Swift Current arson.  However, Anderson and Burton concur on the 
most significant point, namely, that when the conversation ended they had 
agreed that Burton would recommend to his superiors that the RCMP 
entirely withdraw their pursuit of Zanidean on the arson charge and focus 
their attention on building a case against his sister.  They also agree that 
the reason for this course of action was the witness protection “dilemma”.  
Burton and his commanding officer, Ferguson, agree that neither of them 
had the authority to discontinue their pursuit of Zanidean without 
obtaining approval “through channels”.  This meant that the proposal had 
to first go to Ferguson’s immediate superior, Insp. R. Preston (“Preston”), 
the Swift Current sub-divisional commander, who would then take it to 
Divisional Headquarters in Regina. 

Burton and Ferguson’s evidence is that after Burton’s April 5, 
1991 conversation with Anderson, they met with Preston on April 15, 
1991, and that Preston indicated he would “contact Cpl. Orr and discuss 
the matter further”.  The next day, Preston sent a memo to Ferguson 
stating: 

I spoke with Cpl. Tom Orr ‘D’ Division Crim. Ops.  Ray Zanidean is 
now under ‘witness protection’ and out of province.  He will remain so 
until trial in June/91 then it is their intention to relocate him again 
permanently.  

It would seem that the only course of action open to you now is to 
await the trial outcome and evaluate the situation then. 

                                                 
9 Orr also has no record or recollection of any conversation with Burton in this time 

frame. 
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Ferguson explained that the “outcome” they were awaiting was the 
decision by “D” Division as to whether or not Zanidean would be admitted 
into the RCMP SWP Program.  Burton understood that his superiors had 
not approved the proposal to abandon their pursuit of Zanidean, but were 
directing him to await the conclusion of Driskell’s trial and obtain further 
instructions at that time.  He has no record and no recollection of speaking 
to Anderson again in April, but if a second conversation did take place, 
Burton certainly would not have told Anderson that his superiors had 
approved the proposal to withdraw the pursuit of Zanidean on the arson 
charge, as this would have been entirely untrue. 

20. Orr’s April telephone conversations with Sgt. Upton 
(April 4 & 12, 1991) 

After receiving Zanidean’s RCMP SWP Program application from 
the WPS, Orr decided that he needed more information about the Swift 
Current RCMP arson investigation, since it presented complications Orr 
would have to address when he forwarded Zanidean’s application to 
Ottawa HQ.  Contrary to Anderson’s evidence, Orr recalls that he decided 
to call the Swift Current RCMP on his own, and not in consultation with 
Anderson.  Orr also denies telling Anderson that the existence of the Swift 
Current investigation posed a complete bar to Zanidean’s admission to the 
Program.  He has no recollection of any of the Winnipeg Police officers 
ever asking him for help dealing with the Swift Current RCMP 
investigation, and does not recall “taking a coordinated approach to the 
problem” with Anderson.  Indeed, his only memory of ever meeting with 
Anderson was during the initial stages of the application process; after 
this, he dealt mainly with VanderGraaf. 

On April 4, 1991, Orr called the RCMP Swift Current City 
Detachment and spoke to Ferguson’s second-in-command, Sgt. Upton 
(“Upton”).  Orr did not make a contemporaneous note of their 
conversation, but as recorded in his subsequent April 12, 1991 note, Orr 
“explained the situation regarding Zanidean” to Upton, who said that he 
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would have Burton call Orr.  When Burton had not called by April 12, 
1991, Orr placed a second call to Upton on April 12, 1991.  His 
contemporaneous note of the April 12th call is as follows: 

As there was no call [from Burton] I talked to Sgt. Upton again.  Swift 
Current will be concluding their file and Ray Zanidean is NO 
LONGER WANTED for questioning … [emphasis and ellipsis in 
original] 

Orr describes this note as a “fairly cryptic summary” of his 
conversation with Upton, and agrees that the ellipsis “[c]ould very well” 
have been intended to signify that there was more to the conversation than 
he recorded in his note.  However, Orr no longer has any independent 
memory of the conversation, beyond what is in this note.  According to 
Burton, it was not the case in April 1991 that Zanidean was “no longer 
wanted for questioning”; rather, as Burton indicated in his May 7, 1991 
Continuation Report, he still expected Mann of the Winnipeg Police arson 
squad to interview Zanidean once Driskell’s trial ended.  Even if Burton’s 
superiors ultimately decided that Zanidean should not be charged, he and 
Ferguson were still looking to build a case against Zanidean’s sister. 

Orr does not recall whether or not he briefed Miller, VanderGraaf 
or Anderson about Upton’s statement that the Swift Current RCMP was 
abandoning their pursuit of Zanidean.  However, in a July 19, 1991 
Report, Burton states that in a subsequent telephone conversation with 
Anderson in July, Anderson made reference to “Sgt. Upton’s conversation 
with Cpl. Orr on 91-04-10 [sic]”, suggesting that at least by July, 1991, 
Anderson was aware that Orr had spoken to Upton in April 1991.  
Anderson maintains that he only learned about Orr’s contact with Upton 
several years later, and denies mentioning the April 1991 Orr-Upton 
conversation in his July 1991 conversation with Burton.  In his report, 
Burton gives the following account of Anderson’s understanding of what 
transpired between Orr and Upton in April, 1991: 

At the time that Cpl. Orr contacted Sgt. Upton he advised him that 
Zanidean was already under the Witness Protection Program and he 
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was concerned about us surfacing him for the arson.  Sgt. Upton had 
stated that we would likely not do so however that decision would rest 
with the investigator. 

Orr maintains that he would not have told Upton that Zanidean 
“was already under the Witness Protection Program”, since this was 
clearly not the case. 

21. Orr’s April 16, 1991 telephone conversation with 
Preston 

Two days after Orr’s second telephone conversation with Upton, 
he received a call from Preston, the Swift Current sub-divisional 
commander.  Orr’s contemporaneous note of this April 16, 1991 telephone 
conversation states: 

I discussed the matter with Insp. Preston and explained our situation to 
him including WCP’s [Winnipeg City Police’s] desire to keep a happy 
witness.  Included was the problem of interviewing Z. once he became 
involved in the protection program and the possibility of difficulty 
should there be charges. 

Insp. Preston stated he had a better view of the situation and would 
probably speak to the O i/c Crime Ops “F” Div. [at Regina 
Headquarters] in the near future and let us know. 

After this conversation with Preston, it was clear to Orr that 
notwithstanding what Upton had told him two days earlier, the Swift 
Current RCMP had not yet decided what to do with Zanidean.  Although 
Orr eventually developed serious reservations as to Zanidean’s suitability 
for the Program and came to have a very pessimistic view of Zanidean’s 
admission prospects, he probably did not indicate this to Preston since, at 
this early stage, his concerns about Zanidean had not yet crystallized.  Orr 
does not recall whether or not he briefed Miller or the WPS officers about 
his conversation with Preston. 
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22. Evidence concerning the alleged arrangement to conceal 
the Swift Current agreement from Zanidean 

According to Anderson, the Swift Current RCMP’s decision to 
abandon its pursuit of Zanidean on the arson charge was a “blockbuster” 
development for the Harder homicide investigators, in that it cleared the 
way for them to fulfil their promise to their key witness and have him 
placed in the RCMP SWP Program.  Although Anderson made no notes or 
report of this development, he testified that he kept VanderGraaf and 
Miller fully informed through oral briefings.  VanderGraaf confirms this, 
stating that when he learned about Anderson’s April 5, 1991 conversation 
with Burton, he contacted Orr and asked him to seek confirmation at more 
senior levels within the RCMP.  According to VanderGraaf, Orr 
subsequently reported back to him that Upton had confirmed that the Swift 
Current RCMP were abandoning their pursuit of Zanidean, although Orr 
made it clear that this decision was contingent on Zanidean actually being 
admitted to and entering the RCMP SWP Program.  VanderGraaf saw this 
as a very significant development, in that it not only removed a serious 
impediment to Zanidean’s admission to the RCMP SWP Program, but also 
went some distance towards satisfying one of Kovnats’ outstanding 
demands.  Anderson and VanderGraaf both testified that Miller was fully 
briefed on this development and VanderGraaf testified that he personally 
briefed Dangerfield, which Dangerfield denies. 

According to VanderGraaf and Anderson, it was Miller who 
decided that Zanidean should not be told until after he had completed his 
testimony about the arrangement that had been made with the Swift 
Current RCMP not to charge him with arson.  VanderGraaf recalls 
attending a meeting with Bell and Miller in Bell’s office in which the 
question of whether or not to tell Zanidean about the arrangement was 
debated.  According to VanderGraaf, a consensus was reached that if 
Zanidean knew about the arrangement it “could be construed as a promise 
of favour”, and that he should therefore not be told about it until after he 
testified.  Anderson does not remember how the decision to conceal the 
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arrangement from Zanidean was reached, but recalls being specifically 
instructed by Miller not to tell Zanidean until after he testified that he 
would not be charged with the Swift Current arson.  Paul’s recollection of 
events is somewhat different.  While he recalls being told about 
Anderson’s April 1991 telephone conversation with Burton, he did not see 
this as a particularly significant development since he did not think Burton 
had the authority to bind the RCMP with respect to charging or not 
charging Zanidean.  According to Paul, however, a few days before 
Zanidean took the witness stand, Miller advised that he had arranged 
formal immunity for Zanidean on the Swift Current arson, and directed 
Paul not to disclose this to Zanidean until after he testified, because it 
“would hurt [Zanidean’s] credibility in court if he knew he had immunity 
before he testified”. 

VanderGraaf testified that he personally went to Dangerfield’s 
office and briefed him both on the arrangement that had been made with 
the Swift Current RCMP, and on Miller’s decision to conceal this 
arrangement from Zanidean until after he had testified.  VanderGraaf 
assumed that Dangerfield agreed with this decision.  VanderGraaf did not 
refer to this briefing during his interview with Commission Counsel on 
June 22, 2006, and testified that it came to mind only after he had 
reviewed and approved the summary of his interview.  However, 
Dangerfield vigorously disputes that he ever received such a briefing, 
from VanderGraaf or anyone else.  Rather, Dangerfield maintains that he 
did not know that any arrangement had been made to shield Zanidean 
from being charged with the Swift Current arson.  Moreover, if he had 
known about any such arrangement, he would have ensured that it was 
fully disclosed and placed on the record when Zanidean took the witness 
stand.  He maintains that he has never heard of an immunity arrangement 
being concealed from a witness in any other case, and doubts that Miller 
would have advised the police to proceed in this manner in Driskell’s case.  
Similarly, Whitley is adamant that he was never briefed on any such 
arrangement.  Whitley stated that he cannot conceive of Miller, who he 
knew well, making this kind of arrangement without consulting with 
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Whitley in advance, and added that he found it “incomprehensible” that 
such an arrangement could have been made without his and Dangerfield’s 
knowledge, since they all worked in close proximity to one another and 
had a close working relationship: 

You don’t make these kinds of deals.  You don’t not share these kinds 
of arrangements with the defence counsel.  How could they possibly 
address the issues around credibility of a witness without knowing that? 

23. Zanidean’s return from Calgary; the April 29, 1991 
meeting. 

By April 26, 1991, Zanidean had returned to Winnipeg after 
running into difficulties with the Calgary police and being evicted from 
his hotel.  On April 29, 1991, Miller, VanderGraaf and Orr met with 
Zanidean, his wife and Kovnats.  As set out in Orr’s notes, Zanidean and 
VanderGraaf had an angry disagreement about the extent of the police 
protection and financial support Zanidean had been receiving.  Miller and 
VanderGraaf eventually left the meeting, after agreeing to reimburse 
Zanidean for some of his expenses while in Calgary.  Orr remained behind 
to continue discussing Zanidean’s RCMP SWP Program application.  Orr 
raised the possibility that Zanidean might obtain a cash payment from 
Manitoba Justice and relocate himself, rather than entering the formal 
RCMP SWP Program.  Orr raised this possibility for two reasons.  First, 
Zanidean and his wife continued to be very unhappy with certain aspects 
of the RCMP Program, and were uncertain whether they wanted to 
participate in it.  Second, it had become increasingly apparent to Orr that 
Zanidean was a very poor candidate for the Program because of his 
difficult personality and unmanageability, an impression that had been 
reinforced by Zanidean’s recent difficulties in Calgary.  Orr eventually 
came to believe that even if Zanidean and his wife overcame their own 
reservations about the Program and chose to proceed with their application 
to the RCMP SWP Program, it would very likely be denied. 
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24. Developments with Zanidean in early to mid-May 1991 

Following the April 29, 1991 meeting, Miller and the WPS 
arranged for Zanidean to return to Calgary.  However, he chose not to go, 
and by mid-May, 1991 the WPS appear to have lost track of his 
whereabouts.  Accordingly, as Driskell’s trial approached, Zanidean was 
not under any form of police protection.  Zanidean’s conduct during this 
period reinforced Orr’s view that he was poorly suited for the RCMP SWP 
Program and unlikely to be admitted if he decided to proceed with his 
application.  Orr continued to discuss the cash settlement alternative with 
VanderGraaf and Miller, and by the end of May they had all come to see 
this as the better post-trial option in Zanidean’s case.  However, Zanidean 
had still not decided whether or not he wanted to continue with his 
application to the RCMP SWP Program. 

25. Developments in Swift Current in May and June 1991 

In late April 1991, Burton was contacted by Brian Savage 
(“Savage”), a former RCMP officer now working for Brodsky as a private 
investigator.  Savage indicated that Driskell might be willing to come 
forward as a witness against Zanidean on the Swift Current arson after the 
murder trial in June 1991.  On May 28, 1991, he further advised Burton 
that Driskell was now prepared to make a statement immediately, 
provided that he was granted immunity on the arson charges.  However, 
on May 29, 1991 Ferguson advised Savage that Driskell’s immunity 
request: 

… would have to be referred through channels so that any possible 
statement would have to be obtained after the Trial, due to the short 
time before the Trial commences. 

Brodsky characterized this as “awful news”, since he had hoped 
Driskell’s statement would lead to Zanidean being investigated and 
charged with the Swift Current arson before the end of Driskell’s trial, 
which would give Brodsky additional ammunition to use when attacking 
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Zanidean’s credibility.  Ferguson’s commanding officer, Preston, 
approved the immunity request and it was submitted to Regina 
Headquarters for consideration.  However, on June 18, 1991 Preston’s 
superiors advised that they would not consider granting immunity to 
Driskell until after he had provided a statement.  In his May 28, 1991 
Report recommending that immunity be granted to Driskell, Ferguson 
raised the possibility of also granting Zanidean immunity in order to 
secure his evidence against his sister, but noted: 

It may not be necessary to extend this consideration to Reath 
ZANIDEAN as he is to be relocated under the Witness Protection Plan. 

Ferguson testified that this reflected his belief that Zanidean would 
likely enter the RCMP SWP Program after Driskell’s trial, which would 
make charging him a practical impossibility, even if he did not have 
formal immunity. 

26. The May 10, 1991 pre-trial, Brodsky’s questions memo, 
and the Crown’s written and oral responses 

At a pre-trial held on May 10, 1991, Brodsky presented the Crown 
with a booklet of “Questions”, itemizing some 23 outstanding disclosure 
requests.  A further pre-trial was scheduled for May 22, 1991, so that the 
Crown could review and respond to Brodsky’s “Questions” memo. 

Favourable Considerations 

Question #6 of Brodsky’s May 10, 1991 memo reiterated a request 
he had first raised in his February 7, 1991 disclosure letter (as item #5) 
and then expanded on in his subsequent April 25, 1991 disclosure letter 
(also as item #5).  In his May 10, 1991 memo, Brodsky framed his request 
as a demand for information about any “favourable considerations, not 
pressing charges and other matters that would influence [witnesses] to 
testify in a particular fashion”.  This was one of the questions Lawlor had 
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referred to VanderGraaf on April 26, 1991, but as of May 10, 1991, no 
answer had been provided. 

On May 21, 1991, Lawlor sent Brodsky a WPS supplemental 
report dated May 18, 1991, in which Anderson responded to a number of 
Brodsky’s May 10, 1991 “Questions”, including item #6: 

With respect to the second part of this question, [i.e., the request for 
information about “favourable considerations, not pressing charges and 
other matters that would influence [witnesses] to testify in a particular 
fashion”] we are not aware of a single criminal charge outstanding 
against a single subpoena’d witness at the time of the deceased’s 
disappearance.  Furthermore, protection is the only favourable 
consideration given to any witness.  We are not aware of any stayed 
charges or any other deals made with any witness in exchange for 
testimony. 

Dangerfield and Lawlor both reviewed Anderson’s report before it 
was sent to Brodsky.  However, they maintain that they were unaware at 
the time of the arrangement Anderson says had been made with Burton, 
wherein Zanidean would not be charged with the Swift Current arson.  
Lawlor and Dangerfield agreed that if they had known of this alleged 
arrangement, they would not have considered Anderson’s report to be a 
full, fair and accurate response to Brodsky’s question.  Anderson, 
however, defends his response by emphasizing that his arrangement with 
the Swift Current RCMP had been concealed from Zanidean and was 
therefore, in Anderson’s view, not a “deal” that had been “exchanged” for 
Zanidean’s testimony.  He testified: 

[N]o deals were made with Ray Zanidean for anything.  So in spite of 
the fact that an arrangement had been made with Swift Current to not 
pursue Ray Zanidean on the arson, to facilitate his entry into the 
Witness Protection Program, I don't see anything untrue about that to 
this day, to this statement that I'm making or this last paragraph that 
you pointed out.  There was no immunity.  There was no – Ray 
Zanidean's testimony was in exchange for nothing, not immunity, or 
anything else.  And, furthermore, there was no deal made on immunity 
with Ray Zanidean.  It was made with Ross Burton in Swift Current. 
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Brodsky’s question #6 and the subject of Zanidean and the Swift 
Current arson appears to have also been discussed at the subsequent May 
22, 1991 pre-trial before Justice Morse.  In a memo to file prepared after 
the pre-trial, Brodsky stated: 

They are not prepared to involve themselves in the Swift Current fire, 
that is another police force.  The RCMP were advised according to 
Dangerfield and Lawlor (by Lawlor) in Dangerfield’s presence in the 
office of Justice Morse that [Zanidean] probably set this fire.  The 
RCMP chose to do nothing about it.  Any favour extended to 
[Zanidean] did not cover anythings [sic] outside Manitoba and nothing 
was held out to [Zanidean], in any event, within Manitoba. 

Brodsky also wrote a second memo to file in which he stated: 

With respect to question 6, the crown says that no favourable 
consideration was offered.  The crown makes the point that the RCMP 
in Swift Current were notified of the involvement of [Zanidean] and it’s 
up to them to pursue or not pursue the investigation.  The Winnipeg 
police can only make agreements with respect to the area they are 
responsible for [the area of Manitoba].  They are not able to make 
agreements with respect to what some other police force, particularly 
the RCMP, will do and they did not. 

By the time of the May 22, 1991 pre-trial, Brodsky, Lawlor and 
Dangerfield were all aware that Zanidean had made inculpatory 
admissions about the Swift Current arson on the body pack tapes, and 
Brodsky had also learned about Zanidean’s involvement in the arson from 
his client, Driskell.  However, Brodsky and the two prosecutors all state 
that they did not know about Zanidean’s admissions to Anderson and Paul, 
which the officers had recorded in their notebooks but omitted from their 
supplementary reports.  Lawlor and Dangerfield have no independent 
recollection of what they said to Brodsky about the Swift Current arson at 
the May 22, 1991 pre-trial.  They agree that if Brodsky’s record of the 
conversation is accurate, it can be inferred that they must have received 
some kind of briefing on the Swift Current arson from either Miller or the 
WPS, but neither specifically recall any such briefing, nor do they recall 
making any inquiries with Miller or the WPS about the matter (including 
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requesting relevant documents from the WPS files).  VanderGraaf agreed 
that if Brodsky’s notes of what was said during the May 22, 1991 pre-trial 
are accurate, Brodsky did not receive full, fair and accurate disclosure on 
this issue, based on VanderGraaf’s knowledge of the situation with 
Zanidean and the Swift Current arson.  Brodsky testified that it was never 
disclosed to him that Zanidean had been seeking immunity on the Swift 
Current arson, nor that the WPS had been in contact with the Swift 
Current RCMP and had arranged (or attempted to arrange) for Zanidean 
not to be charged with the arson.  This information would have been of 
considerable assistance to him in developing his theory that Zanidean had 
gone to the police with evidence against Driskell in order to avoid being 
charged on the Swift Current arson. 

Zanidean’s informant history 

Question #23 of Brodsky’s May 10, 1991 “Questions” memo was 
as follows: 

23.  What information do the police have in their files with respect to 
Zanidean’s involvement in the drug scene and has Zanidean ever been 
an informant for the police in terms of drugs or other matters? 

In his May 18, 1991 Supplementary Report, Anderson replied to 
this question as follows: 

The Winnipeg Police Department has no information on file that we are 
aware of, relating to Mr. Zanidean’s involvement in the drug scene.  
We are not aware of Mr. Zanidean ever having acted in the capacity of 
a police informant prior to his involvement with James Driskell. 

Dangerfield and Lawlor maintain that they were not aware that 
Zanidean, during his initial meeting with Anderson and Paul, had admitted 
to being the informant on the “chop shop” charges against Driskell and 
Harder.  This detail was recorded in Paul’s loose notes but not in his or 
Anderson’s notebook or in any supplemental reports.  Dangerfield and 
Lawlor testified that if they had known this fact, they would not have been 
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satisfied with Anderson’s response, which Dangerfield characterized as 
“clearly wrong”, and would not have permitted it to go to Brodsky 
uncorrected.  Paul does not recall whether or not he assisted Anderson 
prepare his May 18, 1991 Supplementary Report, but agrees that the 
answer to Question #23 is “obviously” misleading.  Anderson testified that 
when he drafted his response he may have forgotten about Zanidean’s 
admitted role in the “chop shop” case.  Although Brodsky attempted 
unsuccessfully to identify the “chop shop” informant while preparing for 
Driskell’s trial, he did not discover that the informant was actually 
Zanidean until “long after” Driskell’s trial.  If he had known this fact at 
the time, this would have helped him “demonstrate that [Zanidean] had 
motive to implicate Mr. Driskell and to be fearful of him and to want him 
in a position where he couldn’t do him damage”. 

Brodsky’s Request for Access to WPS File 

In his April 25, 1991 disclosure letter, Brodsky asked at 
paragraph 21: 

21.  Do you have any objection to my reviewing the Winnipeg Police 
Department file either by myself, by the Investigator I have assisting 
me, or jointly? 

Having received no response to this request, Brodsky raised it 
again in his May 10, 1991 “Questions” memo (at para. 16).  Brodsky 
testified that he had occasionally been granted direct access to police files 
in other cases in Manitoba, Saskatchewan and Ontario, describing it as 
“not an unusual thing”. 

Brodsky’s file memo indicates that at the May 22, 1991 pre-trial 
Dangerfield “advise[d] he will not provide” direct access to the police file.  
Dangerfield cannot specifically recall why he refused Brodsky’s request at 
this time, but suggests that it may have been because the trial date was 
drawing near and because he trusted the police to have already provided 
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everything relevant to the Crown, and knew that he and Lawlor had 
already given Brodsky everything they had. 

27. The arrest of Zanidean on a material witness warrant 
and the dispute between Kovnats and Dangerfield at the 
Public Safety Building (May 24-27, 1991) 

As the trial date approached, Kovnats and Zanidean became 
increasingly frustrated by Miller’s failure to produce a written document 
memorializing the terms of what was, on Kovnats’ account, an agreement 
in principle.  At some point, Zanidean spoke to Kovnats about going “to 
the Defence Counsel and the TV stations” and “blow[ing] the whole thing 
out of the water”.  In late May 1991, Zanidean and his wife left Winnipeg 
and returned to Alberta.  In his June 2, 1991 memo to file, Kovnats 
indicated that on May 23, 1991 he: 

…advised Bruce Miller that my client had instructed me that if the 
Crown didn’t do what he said, that [he] wasn’t coming to Winnipeg 
until the Crown had agreed to everything that they had promised in the 
first instance and I advised Mr. Miller of that. 

In his testimony, Kovnats explained that Zanidean was not refusing 
to attend court as required by the subpoena, but was refusing to meet with 
the police and Crown in advance of the trial until his demands were met.  
The police and Crown responded by obtaining a material witness warrant.  
Zanidean was arrested by the RCMP in Alberta and on May 26, 1991 
Anderson and Paul flew to Calgary and returned Zanidean to Winnipeg in 
custody.10 

                                                 
10 Although Paul’s contemporaneous memo states that he and Anderson flew to 

Calgary on May 27 (a Monday), in their contemporaneous memos Kovnats and 
Susan Fehr indicate that Zanidean was brought back to Winnipeg on Sunday (i.e., 
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Upon his return to Winnipeg, Zanidean was taken to the central 
Winnipeg Police office in the Public Safety Building.  On learning of his 
client’s arrest, Kovnats called Miller, who advised that he would “take 
care of it”.  Kovnats, Miller and Dangerfield all attended at the Public 
Safety Building that evening.  A heated argument broke out between 
Kovnats and Dangerfield.  When Kovnats reiterated his client’s position 
that Zanidean would not cooperate with the police or Crown until his 
demands were met, Dangerfield threatened to have Kovnats charged with 
obstructing justice.  According to Kovnats, the police forcibly placed him 
in a room separate from Zanidean.  Kovnats and Dangerfield agree that 
Kovnats probably did not spell out the exact nature of Zanidean’s 
demands during the argument.  Dangerfield maintains that he had 
previously received instructions from Miller that he was not to be privy to 
the details of Miller’s negotiations with Kovnats, and that he therefore did 
not know the specifics of what Zanidean wanted.  In his testimony, 
Dangerfield agreed that, the fact that Zanidean was demanding something 
in exchange for his testimony was relevant to his motivation and 
credibility, and in hindsight, he now recognizes that he had an obligation 
after the May 26, 1991 incident to make inquiries with Miller to ascertain 
what it was that Zanidean was demanding, and disclose this to the defence.  
Dangerfield explains that it did not occur to him at the time to make these 
inquiries. 

Eventually the situation calmed down and Dangerfield left the 
Public Safety Building.  An agreement was reached wherein Zanidean 
would be released on a recognizance requiring him to remain under police 
control at all times until the conclusion of his evidence.  He and his wife 
were put in a hotel suite under 24-hour police guard.  A schedule was 
established in which Anderson and Paul stood alternating 12-hour shifts, 
                                                                                                                         

May 26), and Kovnats has a distinct independent recollection that the incident at the 
Public Safety Building was on the weekend. 
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occasionally relieved by other officers.  Zanidean could not leave the suite 
without his police guard and was not allowed to have any visitors, 
although he had free access to the telephone.  According to Kovnats, 
Miller agreed to send a letter the following week setting out in writing the 
terms of Manitoba Justice’s agreement with Zanidean.  Kovnats’ 
understanding of this agreement was that it met all of the key demands in 
his December 14, 1991 letter, including immunity for Zanidean on the 
Swift Current arson charge. 

28. Events of May 29 to 31, 1991 

Kovnats’ May 29, 1991 discussion with Miller 

Kovnats recalls a telephone conversation with Miller on 
Wednesday, May 29, 1991, three days after Zanidean’s forcible return to 
Winnipeg and the incident at the Public Safety Building, in which Miller 
promised to provide the requested letter of agreement by the next day 
(Thursday).  Miller called Orr later that afternoon.  According to Orr’s 
contemporaneous notes, Miller advised him that he: 

… had received a letter from Mr. Kovnats advising Mr. Miller that 
unless: 

1. his client was provided a letter by CMHC stating that his 
credit rating was OK for a future mortgage 

2. unless his client was provided a letter addressed to CN railway 
to get a job like the one he had to turn down because he was a witness 

3. unless his client was given immunity from prosecution for the 
Swift Current affair, 

he would be tak[ing] steps to ensure his client’s protection.  Mr. Miller 
was given a day to respond. 

Orr’s notes go on to state that Miller and Orr also discussed “the 
aspect of a single pay out”.  Orr’s notes are generally consistent with 
Kovnats’ recollection of the issues he and Miller had discussed.  In 
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particular, he recalls that Zanidean’s interest in obtaining a cash settlement 
as an alternative to enrolment in the RCMP SWP Program “became a lot 
more serious” after his arrest on the material witness warrant and the May 
27, 1991 incident at the Public Safety Building.  As Kovnats explained in 
his testimony, this also elevated the importance of obtaining a written 
immunity guarantee for Zanidean: 

If [Zanidean] was in witness protection, there would be no question, 
because he gets immunity, he can’t go in it unless he is free from any 
prosecutions.  But if he was going to take cash, then he had to have a 
letter confirming it. 

Miller’s May 29, 1991 call to Orr 

As reflected in Orr’s notes, Miller then called Orr and briefed him 
on Kovnats’ demands.  They discussed the alternative of Manitoba Justice 
giving Zanidean a cash payment instead of having him enter the formal 
RCMP SWP Program, which had been Orr’s preferred option for 
Zanidean for some time.  Orr told Miller he would “check with Swift 
Current and see what the standing was”.  Miller did not indicate that he 
was rejecting Zanidean’s immunity demand out of hand, and Orr’s 
objective in calling Swift Current was to obtain information that would 
assist Miller in responding to Kovnats’ ultimatum.  Orr proceeded to call 
the Swift Current Sub-Divisional office, hoping to speak to Preston, but he 
was not in.  Orr then called the Swift Current City Detachment and left a 
message for Ferguson. 

Orr’s May 30, 1991 conversation with Burton 

The following day, according to Orr’s notes, he received a call 
from Burton, whom he had never previously spoken with: 

[Burton] advised that there would be no proceedings against Zanidean 
either as a witness or accused, if he is accepted into the Program.  At 
the present they have an admission from [Driskell] that Zanidean’s 
sister set up the arson by providing a key and suggesting the B&E – she 
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had also cleared out the valuables – this info is coming from ex S/Sgt. 
Savage who is looking for Zanidean for [Driskell’s] lawyer. 

Cst. Burton requests that the info on charges not being laid against Z. 
be withheld from everyone else as they would really like to obtain the 
statement from Driskell and nail the sister. 

Burton has no memory of ever speaking to Orr at any time, and no 
notes of the May 30, 1991 telephone conversation.  Orr’s account of what 
Burton told him is consistent with Burton’s understanding of the state of 
affairs at the time.  Burton and Ferguson were awaiting the outcome of 
Driskell’s trial, pursuant to Preston’s instructions, but they anticipated that 
if Zanidean was admitted to the RCMP SWP Program after the trial this 
would probably lead Preston and their superiors in Regina to order them to 
abandon their pursuit of Zanidean.  Orr testified that since he had called 
Swift Current with the specific aim of assisting Miller, he very likely 
reported back to Miller on his conversation with Burton, although he has 
no independent memory of doing so or notes in his file. 

Miller’s May 31, 1991 letter to Kovnats 

Miller wrote Kovnats a letter dated May 31, 1991, which Kovnats 
did not receive until the following Monday, June 3, 1991, the first day of 
Driskell’s  trial.  Contrary to what Kovnats had expected, Miller’s letter 
did not set out a detailed and comprehensive agreement with Zanidean.  
Rather, Miller merely stated in the fourth numbered paragraph: 

The Department of Justice undertakes to provide your client with the 
existing protection until the conclusion of his evidence at the trial and 
subsequently to support his participation in the RCMP Witness 
Protection Program on terms yet to be arranged. 

Miller’s letter did not address Kovnats’ and Zanidean’s immunity demand. 
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29. The June 2, 1991 meeting between Kovnats and 
Brodsky 

On Sunday, June 2, 1991 Brodsky called Kovnats requesting a 
meeting, explaining that he ultimately wanted to meet with Kovnats’ 
client.  Kovnats was hesitant to meet with Brodsky without first consulting 
with Miller, for fear of jeopardizing the agreement, but he reached Miller 
at home and obtained his approval.  During their conversation, Miller also 
indicated that Kovnats could expect to receive Miller’s letter on Monday.  
That night, Brodsky came to Kovnats’ house and met with him.  Although 
Kovnats revealed during the meeting that he was acting for Zanidean and 
was negotiating with the Crown on Zanidean’s behalf, he would not 
disclose to Brodsky the subject matter of the negotiations.  He agreed to 
pass on Brodsky’s interview request to Zanidean, indicating that he 
expected to speak with him the following afternoon.  During their 
meeting, Brodsky impressed upon Kovnats the importance of keeping 
proper file notes, which inspired Kovnats to spend the evening dictating a 
lengthy memo to file summarizing the history of the case. 

30. The first week of Driskell’s trial 

The trial proper began on June 4, 1991.  On June 5, 1991, Tod 
Christianson, the RCMP laboratory hair analyst (“Christianson”), testified 
about the microscopic similarities between Harder’s hair and the two hairs 
found in the back of the van Driskell owned at the time of Harder’s 
disappearance.  Christianson testified that these similarities made it highly 
likely that the hairs in the van came from Harder.  Ashif Kara testified on 
Thursday, June 6, 1991, substantially recanting his police statement, 
although the Crown was permitted to cross-examine him on his prior 
police statement in front of the jury.  Gumieny was the final witness called 
in the first week, and completed his evidence on Friday, June 7, 1991.  
Brodsky did not cross-examine Gumieny on any benefits he was receiving 
or expecting. 
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31. Kovnats’ June 4, 1991 meeting with Zanidean, his 
meeting with Miller, and his reply to Miller’s May 31, 
1991 letter 

Kovnats received Miller’s May 31, 1991 letter by fax on Monday, 
June 3, 1991.  The next day, he drafted a response, and then met with 
Zanidean to review his draft letter and take instructions.11  Kovnats and 
Zanidean were not pleased with Miller’s letter, considering it 
“unacceptable”.  During the meeting, Zanidean “advised [Kovnats] for the 
first time that the statement he had given the police was not all in his own 
words but that the police had altered it”.  He instructed Kovnats to “meet 
with Miller and advise him of the truth”, adding that he was preparing 
“full written instructions and a full written history of everything that has 
gone on with his case”.  Kovnats met with Miller later that day and 
demanded that he be given copies of Zanidean’s police statements so that 
he could review them with his client and determine “exactly what the 
problem was”.  He told Miller that Zanidean: 

… was saying that the basic content of his statement was correct but the 
wording had been changed by the Police and perhaps certain ideas had 
been added by the Police. 

In his June 4, 1991 reply to Miller’s May 31, 1991 letter, Kovnats 
reiterated in substance most of the significant demands in his December 
14, 1990 letter, although Zanidean was no longer insisting that he be 
relocated to British Columbia if he entered the RCMP SWP Program.  In 

                                                 
11 In his memo to file, Kovnats erroneously referred to the meeting as taking place on 

“Tuesday, June 3”.  While Kovnats no longer recalls whether the meeting was on the 
Monday or the Tuesday, his dockets indicate that the events related in his memo 
occurred on Tuesday, June 4.  Further, police records indicate that Anderson and 
Paul were relieved from their guard duties on Tuesdays, consistent with Kovnats’ 
recollection that Zanidean was escorted to the meeting by another officer, Cst. Ken 
Cameron. 
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particular, Kovnats continued to insist that Zanidean receive assurances 
that he would not be held accountable for “any of his past activities”, a 
broad guarantee that was intended, inter alia, to protect him from 
prosecution on the Swift Current arson.  The main new development in the 
June 4, 1991 letter was that Kovnats indicated for the first time that 
Zanidean was willing to accept a cash settlement as an alternative to 
enrolment in the RCMP SWP Program: 

6. My client is prepared, instead of having the Witness 
Relocation Program in full, to take $30,000.00 cash instead of the 
Witness Relocation Program, however, he would want to ensure that 
none of his past activities would come back to haunt him. 

Kovnats can no longer recall exactly how the $30,000 figure was 
arrived at, but states that “the theory behind it was not one of making a 
profit, but one of covering cost”.  Kovnats also insisted that Zanidean be 
given a letter from the Crown stating: 

… that the Crown and Winnipeg Police Department have no 
information which could result in my client being charged with an 
offence under any statute. 

Zanidean had added this latter clause to the letter when he met with 
Kovnats, in order to ensure that the immunity guarantee “cover everything 
under the sun”. 

A further issue addressed in Miller’s May 31, 1991 letter and 
Kovnats’ June 4, 1991 reply concerned the house transaction.  The terms 
of the transaction had been largely worked out some time earlier, and on 
April 24, 1991 Mario Perrault (“Perrault”), the Manitoba Justice civil 
lawyer handling the deal, had sent Kovnats a trust cheque for $7,209.04, 
representing Zanidean’s equity interest in the house and an insurance 
premium, along with documents that would, when executed by Zanidean, 
transfer title of the property to the mortgagee.  Further wrangling ensued 
over whether Zanidean should also be reimbursed for a $500 deposit he 
had put down when he purchased the house, which eventually led to 
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Kovnats returning the trust cheque and unexecuted transfer documents to 
Perrault.  Miller eventually resolved this dispute and agreed to pay 
Zanidean the further $500.  On May 30, 1991, Perrault sent the trust 
cheque and transfer documents back to Kovnats, and in his May 31, 1991 
letter Miller indicated that he was sending Kovnats a $500 cheque in order 
to “afford your client the opportunity to proceed to complete the 
transaction with respect to Chelsea Ave”.  However, in his June 4, 1991 
reply Kovnats advised Miller that Zanidean would not execute the transfer 
documents and complete the house transaction “until all matters are 
finalized”.  Zanidean was simply insisting on a “package deal” that 
resolved all issues under negotiation at once.  Nevertheless, it is clear that 
as of June 4, 1991 an agreement had been reached on all parameters of the 
house deal, and that all that was missing was Zanidean and Fehr’s 
signatures on the documents now in Kovnats’ possession. 

32. Kovnats’ June 6, 1991 meeting with Zanidean and his 
dispute with Paul 

Following Kovnats’ June 4, 1991 meeting with Miller, Zanidean 
was given copies of his police statements, which he and Fehr proceeded to 
annotate, noting points that were allegedly incorrect or not in Zanidean’s 
own words.  On June 6, 1991, Paul brought Zanidean and Fehr to a lunch 
meeting with Kovnats at a restaurant in St. Boniface.  Paul stayed in the 
restaurant but kept his distance in order to afford Kovnats, Zanidean and 
Fehr some privacy.  During the meeting, Zanidean and Fehr gave Kovnats 
the annotated copies of Zanidean’s statements, along with a lengthy 
handwritten account, written by Fehr and initialled by Zanidean, setting 
out their version of events since Zanidean’s first contact with the police in 
October, 1990.  Zanidean and Fehr had Kovnats notarize this statement, 
which concluded with instructions that Kovnats was to disclose 
Zanidean’s account to the media, defence counsel and “any court that 
[Kovnats] feels best”.  However, Kovnats indicated that Zanidean orally 
instructed him that he was to keep the notarized account and the annotated 
statements confidential “unless something blew up”.  Accordingly, 
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Kovnats considered the documents to be privileged, until his client 
instructed him otherwise.  When Kovnats left the restaurant with the 
documents, Paul recognized the police statements and demanded that 
Kovnats return them, on the basis that they were police property.  Kovnats 
refused to hand over any documents, explaining that he had made 
solicitor-client privileged notes on the copies of Zanidean’s statements.  
[During the course of this Inquiry, Kovnats received a written waiver of 
solicitor-client privilege from Zanidean, through his current counsel, 
which allowed Kovnats to release these documents to the Inquiry.]  
Kovnats tried unsuccessfully to call Miller and Whitley on his cell phone, 
eventually speaking to the Deputy Minister, who refused to involve 
himself in the dispute.  The matter was resolved when Paul spoke to Insp. 
Angus Anderson, who instructed him to let Kovnats keep the papers.  Paul 
did not make any notes of this incident or prepare a supplementary report. 

33. The events of June 10, 1991 

On Monday, June 10, 1991, the trial continued for its second week.  
Kovnats’ dockets show considerable meeting activity on that day.  He no 
longer recalls the specifics of his meetings, but assumes that they were 
meeting with Miller and/or his client in an attempt to work out a final 
agreement before Zanidean took the witness stand on June 11, 1991.  
Kovnats came away from these meetings with the understanding that an 
agreement in principle existed, but that it had still not been reduced to 
writing.  Kovnats’ recollection is that the question of whether or not 
Zanidean would enter into the RCMP SWP Program remained unresolved, 
but that Miller assured him that Zanidean would either be entered into the 
Program or would receive a $30,000 cash payment.  He recalls having a 
difference of opinion with Zanidean over whether a deal had been struck 
with the Crown, explaining that Zanidean “was being told by others that 
unless it was memorialized, there was no arrangement”. 
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34. Zanidean’s June 11, 1991 trial testimony  

Zanidean testified on June 11, 1991.  Although Kovnats had 
originally understood that part of his brief would be to attend court when 
Zanidean testified, he recalls being told by Miller that he “wouldn’t be 
required in court”, and receiving confirmation of this from his client.  
Accordingly, Kovnats was not present when Zanidean gave his evidence.  
Anderson and Paul accompanied Zanidean to the courthouse, but remained 
outside the courtroom; VanderGraaf, however, sat in the body of the court.  
Dangerfield conducted Zanidean’s examination-in-chief, and Lawlor made 
notes. 

Those portions of Zanidean’s testimony, elicited during cross-
examination by Brodsky, that are either incomplete, misleading or untrue 
are as follows: 

1. Q: What do you know about a fire in Swift Current? 
 A: I know about a fire in Swift Current. 
 Q: I’m suggesting to you, so there’s no 

misunderstanding, that you set a fire in Swift 
Current. 

 A: Yes, I did. 
 Q: To collect insurance money? 
 A: Not to collect insurance money. 
 Q: For what purpose? 
 A: I had a vendetta against my sister. 

 

2. Q: And the police found out about that? 
 A: Yes, they did. 
 Q: And you’re not charged? 
 A: Not yet. 
 Q: Not yet?  Does it depend on how you do in court 

today? 
 A: No.  What they told me was they give the Swift 

Current R.C.M.P. the information I give them, and 
that was it.  Then I talked to my lawyer. 

 Q: You talked to your lawyer? 
 A: Right. 
 Q: About making a deal to avoid being charged in 

Swift Current? 
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 A: No, that’s not what I said.  What I did is I phoned 
my lawyer up and I said I’ve got to meet you, I got 
myself in a jam in Swift Current, I told the police 
about it.  He said, “What did the police say?”  I 
said, “The police told me that they have to contact 
the Swift Current R.C.M.P.” 

 Q: You’re not charged with the fire you deliberately 
set, that right? 

 A: Not yet, no, I’m not. 
 Q: Well, when do you think you might be charged 

with the fire you deliberately set to get back at 
your sister in this vendetta you spoke of?  When 
do you think you might be charged. 

 A: I don’t know.  It’s not up to me. 
 

3. Q: I’m suggesting to you that the whole purpose of 
your trying to implicate Jim Driskell in a murder is 
to keep yourself out of jail on the Swift Current 
fire; what do you say to that? 

 A: I say that’s not true.  If I did it just to get myself 
out of jail, that’s, then I did the wrong thing, 
because I have lost a fortune – for me it’s a fortune 
– since this started.  I’ve had to move out of my 
house; my garage got burnt; my house got broken 
into. 

 Q: Your house got broken into? 
 A: Right. 
 Q: And you had to move out of your house? 
 A: Right. 
 Q: You’re being paid for that? 
 A: Paid for moving out of my house?  No. 
 Q: What are you being paid for? 
 A: I’m not being paid for nothing.  All as they’re 

doing is paying my accommodations where I’m 
staying right now. 

 Q: Somebody’s paying your living expenses? 
 A: They’re paying for my room and my meals. 
 Q: For how long? 
 A: Since I moved out of my house. 
 Q: When was that? 
 A: It was January or February. 
 Q: Since January or February somebody has been 

paying your room and board? 
 A: Right. 
 Q: Who? 
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 A: The government, as far as I know. 
 Q: And for how long will this last? 
 A: Sorry? 
 Q: For how long will they continue to pay for your 

room and board?  That’s a pretty good deal, isn’t 
it? 

 A: Until the end of today, unless I’m needed 
tomorrow. 

 Q: I see.  How much are you being paid? 
 A: I’m being paid, for me and my wife for food we’re 

paid just under fifty dollars a day. 
 Q: Fifty dollars a day.  And your mortgage payments? 
 A: My mortgage payments are in arrears right now 

since then, and I’m on the verge of losing my 
house; and you can check that out. 

 Q: What arrangements have you made for that? 
 A: I’ve made no arrangements for that. 
 Q: Have you signed an agreement? 
 A: No.  With who? 
 Q: With anyone for the, to be compensated for this 

testimony? 
 A: No, I haven’t. 
 Q: Did you engage a lawyer? 
 A: Did I engage a lawyer?  Yes, I did. 
 Q: Was it for the purpose of negotiating a 

compensation package for this testimony? 
 A: I called my lawyer up the day after I told the 

detectives about the house in Swift Current, and 
that’s what I called him about.  I told him I needed 
a lawyer because I might be charged in the near 
future with the house in Swift Current. 

 Q: Didn’t you engage the lawyer also to work out an 
agreement so that you could be compensated for 
your testimony? 

 A: I engaged a lawyer to take care of the witness 
protection program. 

 Q: Wasn’t that payment of money? 
 A: No.  What that is relocation and new identity, if 

needed. 
 Q: And start-up costs? 
 A: They never mentioned start-up costs.  So far I’ve 

lost, I’ve had to give up two jobs because of this, 
and I asked them about the jobs and they says, 
“No, we don’t reimburse you for jobs.” 

 Q: Didn’t you engage a lawyer in order to try and get 
you some money for your testimony? 
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 A: No. 
 Q: How many times did you see a lawyer? 
 A: I’ve seen him quite a bit. 
 Q: You saw him quite a bit? 
 A: Yes. 
 Q: For what purpose? 
 A: About the witness protection program, because 

apparently nobody knows about it.  So, I needed a 
lawyer to help me talk to people about it. 

4. Q: That is, Jim knew you burnt the house down? 
 A: Jim was with me. 
 Q: That’s how he knew? 
 A: Yeah. 
 Q: And he could be a witness against you? 
 A: Yeah. 
 Q: Not very much of a witness now, now that you’re 

pointing a finger at him; would that be fair? 
 A: I don’t know. 
 Q: Isn’t that the reason you’re testifying today? 
 A: I told you that wasn’t the reason already, but I’ll 

tell you again:  No, that is not the reason. 
 

5. Q: And you have no other explanation why you’re 
not being charged with the Swift Current fire? 

 A: The reason I haven’t been charged is they have no 
evidence except what I told the city police.  And 
they told the R.C.M.P.; it’s a matter of getting the 
evidence now and charging me.  That’s what I’m 
assuming. 

 

6. Q: That’s to your advantage, isn’t it? 
 A: No, it isn’t.  Because now the Swift Current police 

know about it, they know where I am, it’s a matter 
of – what I’m thinking, it’s a matter of them 
gathering the evidence now because I think they 
need more than what I told the police, then they 
come and arrest me. 

 Q: Mr. Zanidean, would I not be fair in suggesting to 
you that you could not have a better advocate for 
your cause, that is, to keep you out of jail, then the 
Winnipeg Police; that you wanted the Winnipeg 
Police to help you out with the R.C.M.P. police in 
Swift Current? 

 A: I wanted them to, but they said they couldn’t. 
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This evidence appears problematic for a number of reasons: 

• Zanidean claimed that he set the Swift Current fire as an act of 
revenge against his sister, rather than as an insurance fraud, 
asserting that his sister was uninsured.  While this is consistent 
with his October 29, 1990 statement to Anderson, it is contradicted 
by a substantial body of evidence gathered by the Swift Current 
RCMP, which establishes that the house was insured and strongly 
suggests that the fire was an insurance fraud arranged by 
Zanidean’s sister; 

• Zanidean denied that he had talked to his lawyer “about making a 
deal to avoid being charged in Swift Current”.  It is clear from the 
record that Zanidean in fact did instruct Kovnats to obtain 
immunity for him on the Swift Current arson.  Zanidean stated that 
he did not know when he would be charged with the Swift Current 
arson, and suggested that he believed he would ultimately be 
charged.  According to Anderson, Paul and VanderGraaf, Zanidean 
may well have believed that this was true; however, they maintain 
that the Swift Current police had in fact agreed not to charge 
Zanidean, but that this arrangement had been concealed from him 
(and that the Swift Current RCMP subsequently reneged on the 
arrangement, although Zanidean ultimately never was charged).  
However, Kovnats is adamant that since December 1990 there had 
been a clear understanding that Zanidean would receive some form 
of immunity on the Swift Current arson, although this agreement 
had not yet been reduced to writing; 

• Zanidean maintained that he had “lost a fortune” by becoming a 
Crown witness, stating that he was “not being paid for nothing” 
and that the only money he and his wife were receiving was for 
their accommodations and “just under fifty dollars a day” for food.  
Further, he asserted that both of these payments would cease at the 
“end of today, unless I’m needed tomorrow”.  In fact, Zanidean, at 
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a minimum, knew that negotiations were underway for him to 
receive either a substantial cash payment (he asked for $30,000 
and eventually settled for $20,000) or entry into the RCMP SWP 
Program; 

• Zanidean claimed that his home mortgage was in arrears and that 
he was “on the verge of losing [his] house”.  In reality, to 
Zanidean’s knowledge, Kovnats and Manitoba Justice had reached 
an agreement in which Zanidean would be paid for his  equity 
interest in the home, his mortgage arrears would be forgiven and 
his credit rating would be unaffected.  The only reason this 
agreement had not yet been executed was Zanidean’s own 
insistence on not signing the paperwork until the other aspects of 
his witness protection deal (including his immunity demand) were 
finalized and put in writing; 

• Zanidean claimed that the only post-trial arrangements that had 
been made were “relocation and new identity, if needed”, and that 
“[t]hey never mentioned start-up costs”.  In fact, Zanidean’s 
lawyer had specifically demanded in writing that Zanidean be 
given “sufficient monies to live on until he starts his new job with 
his new identity” (a new job which he was demanding be obtained 
for him by the Crown). 

The central theme of Brodsky’s cross-examination of Zanidean 
was that Zanidean had gone to the police with allegations against Driskell 
in order to protect himself from being charged with the Swift Current 
arson and in order to obtain benefits for himself, a suggestion that 
Zanidean resisted.  It is apparent from all the evidence that the Crown 
and/or the police had a number of pieces of information which were never 
disclosed to the defence, and which would have been of obvious assistance 
to Brodsky in pursuing this line of cross-examination, including the 
following: 
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• Zanidean was the informant on the 1989 “chop shop” charges 
against Driskell and Harder and had been paid for his information 
by Crime Stoppers; 

• Mann had attempted to interview Zanidean on behalf of the Swift 
Current RCMP in August, 1990 in connection with the arson 
investigation; 

• Zanidean had raised the Swift Current arson with Anderson and 
Paul at their second meeting, as a matter that might affect his 
credibility; 

• Zanidean, through his lawyer, had repeatedly demanded immunity 
on the Swift Current arson and other substantial benefits; 

• Zanidean had left Manitoba shortly before the trial, indicating 
through his lawyer that he would not cooperate unless his demands 
were met, triggering his arrest on a material witness warrant and 
forcible return to Winnipeg; 

• Zanidean had told his lawyer that some aspects of his police 
statements were untrue, a claim that Kovnats maintains he relayed 
to Miller (although it appears from Zanidean’s annotations that 
those aspects of his statements that he claimed were inaccurate are 
not overly significant); 

• Anderson had contacted the Swift Current RCMP and claims to 
have arrived at an “arrangement” whereby Zanidean would not be 
charged with the Hayek arson; 

• Miller had agreed that Zanidean would not be left “in lurch or in 
jeopardy”, that the equity in his house would be purchased and his 
mortgage arrears forgiven and that his post-trial protection would 
be looked after “on terms yet to be arranged”. 
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VanderGraaf, who was in court for Zanidean’s testimony, recalls 
Zanidean’s evidence regarding the house, the duration of the support 
arrangements and start-up costs.  Although VanderGraaf did not know all 
of the details, he knew that arrangements had in fact been made regarding 
the house, and knew that Zanidean would continue to receive financial 
support for some time after his testimony, including “start-up costs” in his 
new location.  Nevertheless, VanderGraaf did not raise Zanidean’s 
apparently false evidence on these matters with Dangerfield or Lawlor.  
Dangerfield told the Inquiry that before Zanidean testified he had been 
assured that Zanidean “was in the program and was agreeing to testify.”  
Dangerfield agreed that when the Swift Current matter was raised by 
Brodsky in cross-examination, he had an obligation to make inquiries with 
Miller and ascertain the true facts, but did not do so.  Although 
Dangerfield did not know the precise details of the witness protection 
arrangements, he knew from Anderson’s November 4, 1990 report that 
these arrangements would include selling Zanidean’s house, and that 
Zanidean would continue to be supported for some period after the trial.  
Dangerfield agreed that he must have known at the time that Zanidean’s 
testimony on these matters was inaccurate, and he cannot explain why he 
took no corrective action and why he did not go to Miller and ascertain the 
true facts, which he expects he could have done quite easily.  Lawlor also 
cannot explain why he did not go to Miller and request all of the true facts 
regarding the Swift Current arson once Brodsky pressed the point in cross-
examination of Zanidean.  He agrees that in hindsight Zanidean’s claims 
that no arrangements had been made with respect to his house, that his 
financial support would end as soon as he finished testifying and that there 
had been no discussion of start-up costs were all contrary to common 
sense.  Lawlor cannot explain why this did not occur to him at the time, or 
why he did not approach Miller to learn what witness protection 
arrangements had actually been made for Zanidean. 
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35. Post-testimony conversations with Zanidean about the 
Swift Current arson 

As noted previously, Anderson, Paul and VanderGraaf assert that 
Miller specifically instructed them to conceal from Zanidean until after he 
had finished testifying the arrangements they say had been made with the 
Swift Current RCMP not to charge Zanidean for his role in the July 1990 
arson.  Anderson and Paul maintain that they first told Zanidean about this 
arrangement shortly after he completed giving his evidence on June 11, 
1991, and that Zanidean initially appeared to disbelieve them.  Both 
officers recall that by this time their relationship with Zanidean was 
strained.  Neither Anderson nor Paul made any notes or reports of their 
June 11, 1991 conversation with Zanidean until Anderson prepared his 
October 7, 1991 memo to Johns. 

36. The conclusion of the trial and Driskell’s murder 
conviction (June 12-14, 1991) 

After Zanidean testified on June 11, 1991, Paul was called on June 
12, 1991 as the final Crown witness, giving evidence about a minor and 
non-contentious factual point.12  After Garber testified as the sole defence 
witness, Brodsky and Dangerfield made their final submissions.  The jury 
was charged the following day, and on the afternoon of Friday, June 14, 
1991 they returned a verdict of guilty of first degree murder. 

                                                 
12 Namely, the distance between Driskell’s parents’ home and the gravesite, which Paul 

had measured. 
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37. The Deputy Minister’s June 12, 1991 retainer letter to 
Kovnats, Zanidean’s June 13, 1991 threat to Orr, and 
the June 19, 1991 meeting 

For some time prior to the trial, Kovnats had been demanding that 
Manitoba Justice provide him with a retainer letter.  On March 22, 1991, 
Miller had sent an internal memo to Tom Hague, the Acting Assistant 
Deputy Minister, requesting that he retain Kovnats “at the usual rate”.  
Subsequently, in his May 31, 1991 letter to Kovnats, Miller had promised 
that a formal retainer letter “will be forthcoming”.  However, the retainer 
letter was not issued until June 12, 1991.  Although the letter specified that 
Kovnats was to “attend with [Zanidean] in Court when he testifies”, it was 
not issued until the day after Zanidean completed his evidence.  As noted 
above, Kovnats maintains that Miller specifically told him that he was not 
to attend court for Zanidean’s evidence, and Zanidean verified this 
instruction. 

After his testimony on June 11, 1991, Zanidean remained in the 
hotel suite under police guard.  His relationship with Anderson and Paul 
continued to deteriorate, and Zanidean expressed his frustration at what he 
saw as the slow pace of the negotiations.  The antipathy between Zanidean 
and the officers was mutual, and Anderson recalls that he and Paul were in 
regular contact with Miller trying to learn when they might be relieved of 
the task of guarding Zanidean. 

On June 13, 1991 Zanidean called Orr directly and made what Orr 
interpreted as a “veiled threat”, an incident which confirmed Orr’s view 
that Zanidean was very unlikely to be admitted to the RCMP SWP 
Program.  On June 19, 1991, Zanidean and Kovnats met with Miller and 
Orr to continue the negotiations. 

Orr’s contemporaneous note of that meeting states: 

Meeting held and after much discussion nothing was resolved between 
Mr. Z., lawyer and Mr. Miller.  The idea of a “relocation fee” is 
attractive to Z. ‘et al.’ but he was promised the sun and moon by WCP 
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[Winnipeg City Police] in the first instance and is sticking with that 
(mis)conception.  I would imagine that will be the way they will go and 
that Witness Protection is out of the picture but we will see. 

This was the last meeting Orr attended, and there is no indication in his 
file that any further steps were ever taken to advance Zanidean’s 
application to the formal RCMP SWP Program.  Zanidean never signed 
the application and it was never sent to Ottawa. 

38. Zanidean’s June 20, 1991 blow-up with Paul, his 
anonymous telephone call to Brodsky, and the 
termination of the Winnipeg Police protection 

On June 20, 1991, while standing guard duty in Zanidean’s hotel 
room, Paul and Zanidean became embroiled in a heated argument about 
the state of the negotiations, during which Zanidean threatened to “go to 
the press” and state “that his testimony had all been lies”.  When Paul 
suggested that this might lead to Zanidean being charged with perjury, 
Zanidean: 

… stomped out of the room and made some comment about showing us 
not to fuck around with him.  He attended to the bedroom and slammed 
the door. 

Paul called Anderson at home to advise him of the situation, and noticed 
during their conversation that Zanidean picked up the bedroom phone 
extension several times. 

At about 4:55 pm on June 20, 1991, Brodsky received a telephone 
call from an anonymous male, which he tape-recorded.  The caller 
purported to be calling on behalf of a third party, who he characterized as 
a “significant witness” in Driskell’s trial, but let slip several times that he 
was probably referring to himself.  The caller claimed that the witness had 
been “told what to say, … when to say and how to say them”, and had 
gone along with it because “[h]e had too much to lose”, explaining: 
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[T]his person was promised protection from the police, promised a 
whole bunch of other things, now the protection is ending and also 
everything else that was promised. … It’s garbage, everything was 
garbage pretty well. 

The caller explained that the witness had testified about “stuff only Jim 
[Driskell] would have told this person”, adding: 

The police knew about it and so the police told this person to say these 
things, and he was supposed to say that he knew it on his own 
somehow.  Like you know as well as I do they never had much on Jim. 
… And a lot of it was made up and a lot of it was bull shit. 

The caller said that he had to “talk to the lawyer first and then 
we’ll go from there”, indicating that he would call Brodsky back the next 
week.  He never did call back.  Brodsky suspected that the caller might 
have been Zanidean, but did not believe he could prove his suspicions.  
His office received a number of other anonymous calls before, during and 
after the trial from people claiming to have important information about 
Driskell’s case.  In July 1991, Brodsky obtained authorization from Legal 
Aid to have Savage investigate these calls, but Savage did not uncover any 
useful information.  Brodsky testified that he did not try to have Driskell 
identify the voice on the tape of the June 20, 1991 call, because he 
believed that even if Driskell purported to identify the caller as Zanidean 
this would not carry sufficient weight to allow him to have the tape 
entered as fresh evidence on Driskell’s appeal. 

On June 21, 1991, the day after the blow-up between Zanidean and 
Paul and the anonymous call to Brodsky, Anderson and Paul were 
instructed by their commanding officer, Insp. D.K. Johnson, to discontinue 
their protection of Zanidean and to have Zanidean and Fehr find their own 
lodgings.  When they checked out of the hotel, Paul obtained a printout 
listing all telephone calls that had been made from the hotel suite.  When 
he reviewed this list a few days later, he noted that Zanidean had called 
Brodsky at 4:53 pm on June 20, 1991, which was “just after the blowout 
between Zanidean and [Paul]”, and immediately after Paul’s telephone 
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conversation with Anderson.  Although Paul did not at this point have any 
direct information about what Zanidean had said to Brodsky, he 
recognized the significance of the call and “decided to retain [the 
telephone records] should [they] be required”.  However, he apparently 
made no notes of the incident, nor did he produce a supplementary report 
about it until September 1993, more than two years later, when he was 
specifically requested to do so by Hall and Ewatski.  The latter two 
officers had learned about the anonymous call to Brodsky’s office when 
they interviewed Driskell in the presence of Brodsky in connection with 
their Homicide Review.  The Supplementary Report was never disclosed 
to the Crown or to Brodsky. 

39. Miller’s June 21, 1991 letter to Kovnats 

On June 21, 1991, Miller sent Kovnats a letter which, although 
signed by Miller, was stamped “Strictly Confidential.  For discussion 
purposes only subject to approval of the Deputy Minister”.  The letter read 
as follows: 

This is further to our letter of May 31 and various discussions 
thereafter. 

We maintain our commitment to protect your client based upon the 
assessment of risk done by police agencies. 

The plan arranged for your client is one that has been worked out with 
the police and is one with which your client is comfortable. 

This letter simply confirms that the Department of Justice for 
Manitoba, in accordance with our witness protection practise, is 
committed to funding the relocation of your client. 

It is understood that the costs of relocation incidental to this plan will 
not exceed $20,000. 

It is further understood that other miscellaneous expenses claimed by 
your client must be the subject of further documentation. 

All monies will be administered through the police. 
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Zanidean, who had been refusing to complete the house transaction 
“until all matters [were] finalized”, proceeded to execute the transfer 
documents on June 21, 1991, the date of Miller’s letter.  Kovnats 
maintains that he was not involved in the final negotiations.  He assumes 
that Zanidean must have been negotiating directly with Miller and the 
police.  VanderGraaf, Anderson and Paul all maintain that they played no 
part in the final negotiations.  Anderson and VanderGraaf indicate that to 
their knowledge no plan was “worked out” with the WPS, and suggest that 
“the police” Miller was referring to must be the RCMP.  Anderson points 
out that by June 21, 1991, Zanidean’s relationship with the WPS (and he 
and Paul in particular) was uncomfortable.  However, Orr also denies any 
knowledge of any negotiations that occurred after the June 19, 1991 
meeting he attended, and indicates that to his knowledge the RCMP were 
not involved.  He observes that the “plan” referred to in Miller’s letter 
appears to have involved a cash resettlement payment to Zanidean, and 
points out that there was no reason for the RCMP to be involved once 
Zanidean’s formal SWP Program application was off the table. 

A copy of Miller’s June 21, 1991 letter found in Manitoba Justice 
files contains a handwritten note from Miller to Whitley, dated June 24, 
1991, requesting that he review the letter with the Deputy Minister, who 
then added his own note advising Whitley that he “[saw] nothing wrong” 
with the letter.  Whitley has no present recollection of discussing this letter 
with Miller, but explained that it was a legislative requirement that this 
kind of financial commitment had to be approved by the Deputy Minister. 

40. Post-trial developments in Swift Current (June-July 
1991) 

As noted above, in mid-June 1991 Burton and Ferguson’s 
superiors in Regina had advised that no decision would be made on 
Driskell’s immunity request until after he provided a statement.  Ferguson 
advised Brodsky of this, and suggested that he take an uncautioned 
statement from Driskell.  Brodsky and Driskell agreed with this proposal, 
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and on June 27, 1991 Ferguson conducted an uncautioned interview of 
Driskell at the Public Safety Building in Winnipeg.  In his statement, 
Driskell explained in detail how Zanidean had hired him to help burn 
down his sister’s house in Swift Current in an insurance fraud scheme, 
how they had gone about the arson, and how Zanidean’s sister had not 
paid them their full fee.  Zanidean was supposed to be paid $3,000 by his 
sister and Driskell was to get $1,000, however Zanidean only gave him 
$900.  On June 30, 1991, Ferguson sent Driskell’s statement to the Regina 
RCMP office with an accompanying report renewing the request that 
Driskell be granted formal immunity. 

On July 4, 1991, Ferguson provided his superiors with a further 
report in which he outlined some of the difficult issues he had identified in 
the case, including the observation that if Zanidean’s sister was charged 
with orchestrating the arson, this “will present evidence of ‘Perjury’ 
against Reath Zanidean during his testimony at the Murder trial against 
Driskell”, since Zanidean had claimed the arson was an act of revenge 
against his sister.  Ferguson also noted that: 

Winnipeg Police Services are certainly concerned with the possibility 
of a convicted Murderer walking for the sake of an Arson charge. 

In his testimony Ferguson recounted the conversation he had with a WPS 
officer when he attended in Winnipeg to take Driskell’s statement, to 
which he referred in his July 4, 1991 report, as follows: 

…And it was a plains clothes officer, a detective that was present in the 
room who made the remark that, I hope we are not going to have a 
murderer walk, or I hope you are not going to let a murderer walk for 
the sake of an arson. 

In his July 4, 1991 report, Ferguson noted the dilemma that not laying 
charges could be interpreted as an attempt to conceal Zanidean’s apparent 
perjury: 
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[A] failure to act accordingly [by charging Zanidean and his sister 
Hayek] could place our force in a tenuous position as our investigation 
and subsequent charges would assist [Driskell’s] Appeal on the Murder 
conviction.  Failure to respond judicially could be construed as an 
attempt at concealing evidence similar to the Donald MARSHALL 
case. 

Burton and Ferguson’s memos in early July 1991 reflect their 
understanding that Zanidean was now enrolled in the RCMP SWP 
Program.  On July 13, 1991, Swift Current RCMP officers stopped 
Zanidean’s wife for impaired driving; she claimed that she was immune 
from arrest because she and Zanidean “were under the Witness Protection 
Program.”  In subsequent inquiries, in mid-July, the Saskatchewan RCMP 
learned for the first time from Orr that this was not the case.  This new 
information was significant, insofar as Burton and Ferguson, and their 
superiors in Regina, all appear to have believed that charging Zanidean 
with arson would be impractical if he were in RCMP witness protection.  
Once it emerged that Zanidean was not in the SWP Program, this obstacle 
to charging him disappeared. 

41. Burton’s July 1991 telephone conversations with 
Anderson 

Brodsky advised the Swift Current RCMP that the body-pack tapes 
from the Harder homicide investigation contained statements 
incriminating Zanidean in the arson and corroborating Driskell’s claim 
that Hayek paid them for their efforts.  On July 16, 1991, Burton called 
Anderson, explained that Ferguson had taken a statement from Driskell 
implicating Zanidean in both the 1990 and 1988 arsons, and asked if the 
WPS could provide a copy of the body pack tape transcripts.  In addition 
to discussing the body pack tapes, Burton and Anderson discussed the 
status of the arson investigation.  According to Anderson (as set out in his 
October 7, 1991 memo to Johns): 

[Burton] went on to say that superior RCMP officers in Regina had 
over-ruled Swift Current Officers and had decided to charge 
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ZANIDEAN.  Cst. Burton was most apologetic and expressed disbelief 
that his superiors considered their arson more important than our 
murder.  He attributed this strange decision to his superiors’ lack of 
investigative experience and suggested that I must also be familiar with 
the ridiculous decisions of higher ranking officers. 

I told Cst. Burton that we had already informed ZANIDEAN of his 
immunity which had become part of his negotiations with our Justice 
Department.  I also expressed my dissatisfaction with this turn of 
events.  Cst. Burton suggested that we leave further discussions 
regarding the issue to the Justice Department of Saskatchewan and 
Manitoba.  He provided me with the name of Richard Quinney, 
Director of Prosecutions in Saskatchewan and I agreed. 

Burton gives a very different version of the conversation.  His best 
recollection of what was actually said is set out in his July 19, 1991 C-237 
report, the relevant portions of which he would have dictated very soon 
after the conversation.  Unlike many of Burton’s reports, this report was 
not destroyed when the RCMP purged its files: 

Sgt. ANDERSON was advised that ZANIDEAN might be charged with 
the 1988 and 1990 arsons.  He advised that ZANIDEAN had stated to 
him after the murder trial that if he was charged he would go to the 
media and state that he only told Winnipeg P.S. “what they wanted to 
hear” regarding the murder so that DRISKELL would be acquitted on 
appeal or a new trial ordered. 

Sgt. ANDERSON indicated he would be speaking with MILLER and 
DANGERFIELD regarding the possibility that ZANIDEAN may be 
charged.  They may contact Sask. Justice in this regard. 

Two days later, on July 18, 1991, Anderson and Burton spoke 
again.  Burton’s account of the July 18, 1991 conversation is again set out 
in his July 19, 1991 report.  With respect to the body-pack tapes, Burton’s 
recollection is that Anderson said he had been advised by the WPS trial 
co-ordinator that: 

[T]he discussion [on the body pack tapes] with respect to payment of 
money by HAYEK to ZANIDEAN was in regard to another matter.  It 
had nothing to do with the arson.  Sgt. ANDERSON will be forwarding 
a copy of the transcripts and we will see for ourselves.  Sgt. 
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ANDERSON further pointed out that ZANIDEAN knew the 
conversation was being taped and would certainly not have made any 
admissions which would indicate that the arson was for payment, not 
revenge. 

On the issue of immunity for Zanidean, Burton’s account of the 
conversation is as follows: 

Sgt. ANDERSON also stressed that part of the deal for ZANIDEAN’S 
testimony was that he would not be charged for the 1990 arson.  They 
made this representation based on my statement that I would 
recommend this and Sgt. UPTON’S conversation with Cpl. ORR on 
91-04-10 in which he indicated that we would likely not be charging 
ZANIDEAN for the 1990 arson.  At the time that Cpl. ORR contacted 
Sgt. UPTON he advised him that ZANIDEAN was already under the 
Witness Protection Program and he was concerned about us surfacing 
him for the arson.  Sgt. UPTON had stated that we would likely not do 
so however that decision would rest with the investigator.  Cst. Burton 
was not aware that ZANIDEAN was under the Witness Protection 
Program until 91-04-16 when Inspector PRESTON called Cpl. ORR to 
discuss the possibility of not charging ZANIDEAN and learned that 
this was the case.  Previous C-237 dated 91-04-19 refers. 

42. The July 17, 1991 meeting at “F” Division RCMP 
Headquarters in Regina 

On July 17, 1991, Burton and Ferguson went to Regina and briefed 
a group of their superiors on the state of the Hayek arson investigation.  
On August 8, 1991, the RCMP sent a copy of the investigative file to Ellen 
Gunn (“Gunn”), who was then the Saskatchewan Justice Director of 
Public Prosecutions.  In a memo to file dated August 29, 1991, Richard 
Quinney (“Quinney”) noted his and Gunn’s concerns about the suggestion 
in the file that Zanidean had been offered immunity on the Swift Current 
arson charge by the WPS, the seeming reluctance of the WPS to assist the 
RCMP’s investigation, and Zanidean’s apparent perjury at Driskell’s trial 
regarding the motive for the arson.  Quinney’s memo indicates that the 
RCMP would be continuing their investigation and that Saskatchewan 
Justice would in due course contact Manitoba Justice. 
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43. Post Trial Developments with Gumieny 

Unlike Zanidean, Gumieny applied to and was admitted into the 
formal RCMP SWP program.  Shortly after he testified, he and his family 
were relocated to Ottawa.  Under the terms of his agreement with 
Manitoba Justice and the RCMP, he was to remain in the program for only 
six months and was not to be given a new identity.  Gumieny did not get 
along with his Ottawa RCMP handler and disliked the area where he was 
living, and on October 11, 1991, he called Dangerfield to complain about 
his situation.  Dangerfield passed the complaint to Miller and it was 
eventually relayed back to Ottawa through Orr.  On October 21, 1991, 
Orr’s Ottawa counterpart, Sgt. Jim Puchniak (“Puchniak”), visited 
Gumieny and attempted to address his concerns.  Subsequent 
correspondence among Orr, Dangerfield, Miller and Puchniak in 
November 1991 indicates that Miller authorized an additional expenditure 
for Gumieny, apparently so that he could move prior to the end of his 
apartment lease.  Dangerfield does not know why Miller wrote a memo on 
November 4, 1991 asking Dangerfield for information about the terms of 
Gumieny’s witness protection arrangements, since this was a matter Miller 
had dealt with, about which Dangerfield knew nothing. 

Gumieny’s agreement with the RCMP expired on December 18, 
1991.  Although money had been allocated to allow him to move to a new 
apartment, he had apparently stayed where he was.  In early January he 
renewed his complaint with Dangerfield, who appears to have relayed the 
complaint to Miller, from where it again went to Orr and back to Puchniak 
in Ottawa.  A few weeks later, on January 27, 1992, Gumieny called 
Puchniak directly to complain that: 

he was freezing and what were the RCMP going to do about it.  During 
the conversation, Mr. Gumieny advised he would be calling George 
Dangerfield to complain and would also go to the press. 

Puchniak interpreted this as a threat to go to the press and say that 
the RCMP were not looking after him properly, a kind of threat not 
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uncommon with protected witnesses.  He does not recall Gumieny making 
any threat to recant his trial testimony.  Puchniak reported the incident to 
Orr, and heard nothing further from Gumieny.  The RCMP wrote to Miller 
to advise him of the situation, and Miller wrote a memo to Dangerfield 
warning him that “Mr. Gumieny, who appears to have taken a shine to 
you, may be calling you again.”  However, Dangerfield’s recollection is 
that he did not hear from Gumieny again for some time. 

In April 1993, Hall and Ewatski interviewed Gumieny in Ottawa.  
During the interview, Gumieny indicated that he wished to be relocated to 
another city.  Hall and Ewatski passed Gumieny’s request on to Manitoba 
Justice, which initially refused to pay any of the costs.  Gumieny 
apparently began calling Dangerfield directly, and at some point during 
the next month Dangerfield appears to have agreed to pay the costs of a 
rental truck to allow Gumieny to move with his family to Thunder Bay.  
Dangerfield has no independent recollection of any of these events.  
Further negotiations ensued during which Gumieny demanded additional 
financial assistance.  A misunderstanding arose in which Miller came to 
believe that all offers of assistance from Manitoba Justice to Gumieny had 
been rescinded, while the RCMP believed that Manitoba Justice was still 
prepared to pay for the truck rental.  Ultimately, the RCMP paid the costs 
of Gumieny’s truck rental ($2,874.29) and sent the bill to Manitoba 
Justice, which initially refused to pay but eventually agreed to reimburse 
the RCMP. 

In May 1993 while Gumieny’s Thunder Bay relocation was under 
negotiation, Gumieny made a number of threats to complain to the media 
about how he was being treated.  On at least one occasion, he appears to 
have contacted an Ottawa newspaper.  In addition, on several occasions in 
May he called Hall and his former handler Osborne, threatening to go to 
the media and to Driskell’s private investigator and tell them that his trial 
testimony was “what the police said to say.”  At one point he threatened to 
say that he had been coerced by the police.  Hall later received information 
that Gumieny had followed through on this threat by calling an Ottawa 
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newspaper.  However, Osborne states that in the second of two telephone 
conversations he had with Gumieny on May 18, 1993, Gumieny 
reaffirmed the truth of his trial testimony and stated that his threats to 
recant and alleged police coercion were false.  Gumieny told Commission 
Counsel in July 2006 that his trial evidence was true and that his 
recantation threats to Hall and Osborne in 1993 were false and just a ploy 
to get money to support his drug habit.  He denied ever following through 
on these threats. 

44. The Quinney Correspondence with Manitoba Justice 

By January 1992, Quinney had succeeded Gunn as Saskatchewan 
Director of Prosecutions on her appointment to the bench.  On January 15, 
1992, he telephoned Miller to discuss his concerns about the evidence 
Zanidean gave at Driskell’s trial.  The next day, he wrote a detailed three-
page letter to Miller, enclosing a copy of Driskell’s statement to the 
RCMP and explaining how Driskell had described his and Zanidean’s 
involvement in the Swift Current arson and had claimed that they had been 
paid by Zanidean’s sister as part of an insurance fraud scheme.  Quinney 
also explained that the RCMP had concluded that Driskell’s statement was 
substantially correct and had uncovered independent evidence confirming 
that the motive for the arson was financial gain and not, as Zanidean had 
claimed at Driskell’s trial, revenge against his sister.  Quinney suggested 
that this information should be disclosed to Driskell’s defence counsel: 

Although perhaps not our prerogative it would also be our 
recommendation that disclosure of this information be made to counsel 
acting for Mr. Driskell at your earliest opportunity.  The recent 
Stinchcombe decision from the Supreme Court of Canada clearly 
establishes our ongoing obligation to continue disclosure. 

Quinney also explained that while there was conflicting evidence 
on the point, Zanidean appeared to be of the view that he had been granted 
immunity from prosecution on the Swift Current arson.  Quinney indicated 
that he had concluded that Zanidean would be able to successfully raise an 



 

85 

abuse of process argument if he were prosecuted for the arson, and that 
Saskatchewan Justice had accordingly decided not to charge him.  
Quinney also pointed out that after Driskell’s trial Anderson had told the 
RCMP that Zanidean had threatened to go to the media and say that his 
evidence had been all lies. 

On March 9, 1992 Quinney wrote a second letter to Miller 
enclosing an eight-page RCMP investigation report which corroborated 
the details of Driskell’s statement and supported the conclusion that 
Zanidean had perjured himself at Driskell’s trial when testifying about the 
Swift Current arson.  Quinney concluded this letter by once again referring 
to the necessity of disclosure of this information to Driskell’s counsel: 

I trust this will be of assistance to you in providing appropriate 
disclosure to Mr. Driskell’s counsel. 

Driskell appealed his conviction, and Dangerfield had carriage of 
the appeal for the Crown.  However, Miller did not forward the Quinney 
material to Dangerfield until July 7, 1992.  Dangerfield testified at the 
Inquiry that he does not recall seeing Miller’s memo or the Quinney 
material at this time.  Driskell’s appeal was heard in the Manitoba Court of 
Appeal on December 7, 1992 and dismissed.  The information that 
Saskatchewan Justice had sent to Manitoba Justice nine and eleven months 
earlier regarding Zanidean’s perjury and immunity had not been disclosed 
to Driskell’s counsel. 

One year after Quinney’s second letter, on March 10, 1993, Sid 
Lerner (“Lerner”), a lawyer with the Manitoba Crown’s office, sent Miller 
a memo indicating that he had been contacted by “Kelly of the Minister’s 
office” regarding a media inquiry about whether Zanidean had been 
granted immunity on the Swift Current arson.  Lerner’s memo states that 
he had discussed the matter with Miller on March 9, 1993 and told Miller 
that Dangerfield did not recall seeing the Saskatchewan Justice material, 
and that this material had never been sent to Brodsky.  Lerner and Miller 
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agreed that the material should be disclosed and that Miller would raise 
the matter again with Dangerfield. 

The next day, on March 11, 1993, Miller sent a memo to 
Dangerfield about this disclosure issue.  Dangerfield responded by 
returning Miller’s memo with a handwritten note stating that he did not 
recall the materials, and asking Miller to refresh his memory by show 
them to him. 

On the weekend of March 13-14, 1993 the Winnipeg Sun published 
a series of articles suggesting that Driskell may have been the victim of a 
miscarriage of justice.  The articles expressly referred to an alleged secret 
immunity deal with Zanidean regarding the Swift Current arson. 

On March 16, 1993 Dangerfield was asked to prepare a briefing 
note for the Minister, presumably in relation to the Winnipeg Sun articles, 
which stated: 

In short the trial was fairly conducted with the defending counsel being 
provided with full particulars of the evidence to be called against 
Driskell.  Nothing was kept from him. 

Dangerfield did not mention the information contained in the 
Quinney letters, which he explained at the Inquiry as follows: 

I tried to write a dispassionate explanation of the trial, not what 
happened afterwards, which threw some doubt on the trial.  And that’s 
what I did, I wasn’t trying to deceive anybody, I was just writing a 
plain note, that’s all. 

On March 16, 1993 Janie Duncan (“Duncan”) a private 
investigator working for Driskell, wrote to Winnipeg Deputy Chief L.H. 
Klippenstein (“Klippenstein”) requesting a variety of information about 
Larry Coleman, whom she was proposing as an alternate suspect in the 
Harder homicide.  Klippenstein forwarded the letter to Miller seeking 
advice on how he should respond and on March 19, 1993 Miller sent a 
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memo to Dangerfield about this issue.  In a handwritten reply on this latter 
memo Dangerfield also addressed the outstanding Quinney materials 
disclosure issue, recommending that they be sent “to Brodsky with an 
explanation”.  Dangerfield no longer recalls any discussions he had with 
Miller at the time, nor does he remember drafting the letter to Brodsky 
referred to in Miller’s subsequent memo to Whitley, but assumes he must 
have done so. 

Miller subsequently sent Whitley a memo dated April 13, 1993: 

I have spoken to you on a couple of occasions regarding the issue of the 
provision of additional information to Mr. Brodsky which was shared 
with us by our colleagues in the Saskatchewan Department of Justice 
last year. 

As you know, I asked Mr. Dangerfield to review the material in 
question and to make a recommendation as to how we deal with it at 
this time.  In my humble opinion, it would be inappropriate for us to 
withhold the information.  From what I gather, it was due to an 
oversight that Mr. Dangerfield did not address this issue when it was 
first brought to his attention last July. 

As you can see from the materials attached, Mr. Dangerfield clearly 
agrees that the material should be sent to Mr. Brodsky with an 
accompanying explanation.  At my request, George has compiled a 
draft letter serving that purpose. 

There is as well a draft letter to Ms. Janie Duncan, a private 
investigator who has been working on the Driskell matter and as you 
know, has been referred to anonymously in some of the articles written 
in the Winnipeg Sun. 

I would respectfully request that you review the draft responses 
prepared.  I would ask you to address your mind not only to the issue of 
the contents of those letters but also to the issue of who should be 
signing the matter off. 

I would be pleased to discuss this matter with you once you have had 
an opportunity to conduct your review. 

Thank you for your consideration. 
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The two letters referred to in Miller’s memo cannot now be found in 
Manitoba Justice files and have been missing since at least 2000.  Whitley 
is adamant that he never received this April 13, 1993 memo from Miller 
and has no recollection of discussions with Miller on this issue. 

On April 16, 1993 Miller wrote to Quinney in response to 
statements that had been made in the Winnipeg Sun articles about the 
alleged immunity deal with Zanidean, and requested further information 
from Saskatchewan Justice about the decision not to prosecute Zanidean 
on the Swift Current arson.  In his response on April 28, 1993, Quinney 
confirmed that there had been no immunity discussions between Manitoba 
and Saskatchewan Justice, and advised that Saskatchewan Justice had 
never granted Zanidean immunity from prosecution.  He went on to 
explain that: 

The materials disclose a considerable amount of confusion as to 
whether or not Mr. Zanidean was told by the Winnipeg City Police, 
prior to testifying or after his testifying, that the police in Swift Current 
were now going to grant him immunity with respect to the arson in 
Swift Current…There appears to be no doubt however that Zanidean 
certainly thought that he had been granted immunity from prosecution 
for the arson offences. 

Based on a review of this material, it was our determination as 
expressed in my letter to you of January 16, 1992, that any prosecution 
would be unsuccessful as Mr. Zanidean would be able to launch a 
successful abuse of process argument on the immunity issue.  For that 
reason, we determined that we could not proceed further with respect to 
a charge against Zanidean. 

Miller’s April 16, 1993 letter to Quinney and his April 15, 1993 
letter to Orr both indicate that Miller was gathering information so that he 
could brief his Minister in response to the Winnipeg Sun articles.  Further, 
the Minister had publicly announced there would be an internal review of 
the Driskell case.  Whitley agreed that these are matters in which he would 
normally have been involved.  However, he has no recollection of these 
developments. 
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45. The Hall/Ewatski Review 

The Winnipeg Police also responded to the Winnipeg Sun articles 
by ordering an internal review of the Driskell investigation.  In March 
1993, Winnipeg Police Chief J. Henry (“Henry”) asked Hall and Ewatski 
to conduct a “paper review” of the Harder homicide investigation file.  
However, their mandate was subsequently expanded to include interviews 
of witnesses and other key participants in the original investigation and 
prosecution.  Because of concerns raised by the Police Association, only a 
few police officers (including Mann) were ever formally interviewed.  
Hall and Ewatski had only informal conversations with most of the key 
officers in the Harder investigation, including VanderGraaf, Anderson and 
Paul. 

In May, 1993, Hall and Ewatski were granted access to Orr’s file, 
and came to learn from Orr’s file materials that the Swift Current RCMP 
investigators believed that the Swift Current arson had been an insurance 
fraud, contrary to Zanidean’s testimony at trial that it had been an act of 
revenge against his sister.  Hall and Ewatski were about to leave for B.C., 
where Zanidean then lived, and attempt to re-interview him (he ultimately 
refused to cooperate).  They were concerned about how they should deal 
with his apparent perjury at Driskell’s trial.  Accordingly, on May 13, 
1993 they met with Miller, seeking background information about 
Zanidean and advice on this issue.  Hall and Ewatski have no significant 
independent recollection of what Miller said during this meeting beyond 
what they recorded in their contemporaneous notes, which include the 
following details: 

• Miller indicated that he was already aware of Zanidean’s apparent 
perjury and had discussed it with Dangerfield, who took the view 
that it had no effect on the outcome of Driskell’s trial because 
Zanidean’s evidence against Driskell was corroborated by other 
witnesses; 
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• Miller advised Hall and Ewatski that Zanidean’s lawyer had 
requested immunity for his client on the Swift Current arson, “but 
did not receive this”; 

• Miller advised that he had subsequently learned from 
Saskatchewan Justice that Zanidean had not been charged with the 
arson because of “confusion between Justice Departments as to 
what [he] had been told about immunity”; 

• Miller indicated that Zanidean had received a $20,000 cash 
payment, but no other compensation. 

A few days later, on their way to B.C., Hall and Ewatski stopped at the 
Swift Current RCMP detachment, where they were allowed to review the 
Hayek arson file (then still intact) and interview Burton.  Hall and 
Ewatski’s file memos indicate they obtained a great deal of relevant 
information from both Orr’s RCMP file in Winnipeg and from the Swift 
Current RCMP files, both about the Saskatchewan RCMP arson 
investigation and about Zanidean’s immunity negotiations with the police 
and Crown in Manitoba. 

On August 23, 1993, Hall and Ewatski met with Dangerfield and 
Lawlor, who expressed complete satisfaction with the homicide 
investigation and the information that they had received from the police.  
They also indicated that they were “happy that full disclosure was given to 
Greg Brodsky”.  Ewatski does not recall whether or not he and Hall 
briefed Dangerfield and Lawlor on the potentially new information they 
had acquired during their review, such as the following: 

• Paul’s June 20, 1991 blow-up with Zanidean and his threat 
to go to the media and recant; 

• Anderson’s account in his October 7, 1991 memo to Johns 
of the “arrangement” that had been reached with the Swift 
Current RCMP not to charge Zanidean with the arson and 
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the steps that had been taken to conceal this arrangement 
from Zanidean until after his testimony; or  

• the material in the Swift Current RCMP file suggesting an 
alternative scenario in which the WPS promised Zanidean 
immunity on the Swift Current fire in exchange for his 
testimony against Driskell. 

There is no indication in Hall and Ewatski’s notes that these issues were 
raised during the meeting with Dangerfield and Lawlor. 

In August 1993, Hall and Ewatski interviewed Driskell, in the 
presence of Duncan and counsel.  During the meeting, they played for Hall 
and Ewatski a tape of the June 20, 1991 anonymous telephone call to 
Brodsky.  Driskell expressed the opinion that the caller sounded like 
Zanidean.  Later, at Hall and Ewatski’s request, Paul prepared a 
supplementary report of his June 20, 1991 blow-up with Zanidean and 
gave them the hotel telephone records, which showed that Zanidean had 
called Brodsky’s office at a time coinciding with the anonymous call.  
This was the first time that Paul’s account of the blow-up and the 
existence of the hotel telephone records was ever documented in a formal 
report. 

In September 1993, Hall and Ewatski completed their report and 
delivered it to Chief Henry.  Chief Henry, and his successors up to and 
including now Chief Ewatski, treated the report as an internal document 
and refused to make it public, except in a highly edited form that 
effectively removed all meaningful content.  The Crown was not provided 
with a copy of the Review, and no steps were taken to disclose to the 
Crown any of the information the officers had gathered during their case 
review. 

In his interview with Commission Counsel in May, 2006, Hall 
indicated that with the benefit of hindsight and later analysis of the 
evidence, he now recognizes that he and Ewatski uncovered evidence 
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during their investigation which may not have been known to the Crown, 
and which he now believes should have been disclosed to the Crown by 
means of operational reports.  Ewatski agreed that this would be the 
proper thing to do “[i]f there was new factual information in [their report] 
that we believed the Crown was not privy to”, but insisted that they had 
believed at the time that all of the factual information in their report was 
already known to the Crown.  According to Ewatski, he and Hall: 

… formed the opinion that Mr. Dangerfield and Mr. Lawlor were 
certainly aware of all of the aspects surrounding this investigation. 

However, Ewatski did not specifically recall whether they asked 
Dangerfield and Lawlor about matters in documents that Dangerfield and 
Lawlor probably did not see or could not possibly have seen during the 
trial, because they had not yet been written, or because they were 
inaccessible to the WPS and/or Manitoba Justice.  Anderson’s memo to 
Johns dealing with his discussions with Burton, and Paul’s Supplementary 
Report regarding the phone records are two such examples. 

46. Janie Duncan Letters and Responses 

On November 14, 1994, Duncan wrote a letter to Miller in which 
she stated: 

I would suggest that you come forward now Mr. Miller with respect to 
the deals the above noted person [Zanidean] received in return for his 
testimony against my client, James Driskell. 

I am giving you this opportunity to provide us with the particulars of 
the deals that were made, as a second crucial witness has come forward 
in our pursuit of justice for Mr. James Patrick Driskell. 

Miller’s December 9, 1994 reply did not respond directly to her 
request so she then wrote a further letter to Miller on January 2, 1995, in 
which she asked: 
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What were the particulars of the deals that were made in return for Ray 
Zanidean’s testimony against my client Jim Driskell? 

As Miller had recently been appointed a judge, the new Acting 
Director of Winnipeg Prosecutions, Rob Finlayson (“Finlayson”), 
prepared a response.  He obtained a draft letter prepared by Miller, dated 
January 6, 1995, at the bottom of which Miller had typed a note: 

check with Shermie did they lead evidence on witnes [sic] protection 
?deals. [sic]  everything done through Witness protection was lead [sic] 
in evidence? 

“Shermie” was Lawlor’s nickname.  Underneath Miller’s note, Lawlor had 
written the following reply (addressed to Miller’s assistant): 

Gail – all of the transcripts are missing – but I’m sure this is accurate. 

On January 13, 1995, Finlayson sent Duncan a somewhat edited 
version of Miller’s January 6, 1995 draft reply, advising Duncan to review 
“the transcript of the evidence of Mr. Zanidean which will contain the 
answers to your questions”.  By this time, the trial transcripts could not be 
located.  Finlayson had never seen them.  He advised Commission 
Counsel that he based his response on Lawlor’s assurance that Miller’s 
draft letter was accurate, not realizing at the time that the information 
Duncan was requesting was actually not in the trial transcripts, and that 
much of Zanidean’s testimony on the subject was apparently false or 
misleading.  Finlayson assumed that Lawlor’s recollection of what was in 
the trial record was accurate, so he did not ask Miller if he recalled the 
details of the deal with Zanidean.  Lawlor testified that the transcripts 
were missing when he gave this advice to Miller, and that he assumed that 
the information about Zanidean’s “deal” had been placed on the record 
because this is what generally would have been done in this kind of case.  
He cannot explain why it was not done in Driskell’s case. 
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Finlayson later received a phone call from Duncan in response to 
his January 13, 1995 letter, and discussed the matter with Miller.  In a 
February 16, 1995 memo to file he prepared of these conversations, 
Finlayson stated: 

[Miller] indicated to me that the only charge against Zanidean for arson 
was one in Saskatchewan and it was stayed by the prosecutors there 
because of lack of evidence, not because of any input from Manitoba 
Justice officials. 

Finlayson’s recollection is that at this point he had not yet seen the 1992 
and 1993  correspondence between Quinney and Miller, and therefore did 
not realize that Miller’s assertion that the Saskatchewan charge was 
“stayed by the prosecutors there because of lack of evidence” was 
inaccurate. 

On March 20, 1995, Duncan wrote again to Finlayson: 

Based on our information it would appear Mr. Bruce Miller is covering 
up a deal.  Ray Zanidean was offered immunity by Manitoba Justice in 
return for his testimony against Jim Driskell. 

Our evidence from a witness shows RCMP in Swift Current, 
Saskatchewan had ample evidence to proceed with arson charges 
against Ray Zanidean, but they were instructed by Saskatchewan 
Justice not to proceed.  It is also our evidence in a letter I received on 
September 10, 1993 from Saskatchewan Justice that they had in fact 
corresponded with Manitoba Justice after the decision with respect to 
the Zanidean matter had been made.  Mr. Finlayson, there is a cover up 
and Mr. Bruce Miller has knowledge of this cover up. 

In response to this letter, Finlayson called Quinney on May 4, 
1995.  Quinney’s notes of the conversation, which are consistent with 
Finlayson’s own recollection, state in part as follows: 

Told [Finlayson] I [had not] reviewed file for some time but recalled: 

• Police (RCMP) had asked us about charges vs. Ray Zanidean 
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• We had concluded that we could not proceed vs. him because 
either WCP or RCMP had improperly granted him immunity on 
the Swift Current arson charge and we would, should charges be 
brought, face a successful … motion for abuse of process 

• That we thought police invest. est. Driskell’s version of the trip to 
S.C. to burn down Z’s sister’s house was correct and Zannidean’s 
[sic] version as apparently told on Driskell’s trial was probably not 

• We could not go against Driskell because he had been granted 
immunity by police 

• That I wrote Bruce Miller advising him as above and suggesting 
that he immediately disclose this to defence counsel to Driskell 

In his reply to Duncan, dated May 9, 1995, Finlayson focused on 
what he understood to be Duncan’s allegation that Manitoba Justice 
officials had gone to Saskatchewan Justice officials and arranged 
immunity for Zanidean.  Finlayson did not disclose the information he had 
received from Quinney, which confirmed what was in Quinney’s 1992 and 
1993 correspondence with Miller (which by this time Finlayson would 
have read).  Finlayson’s assumption at the time was that the information 
Quinney had given Miller had been disclosed to Brodsky years earlier, 
although he took no steps to verify that disclosure had in fact been made. 

On June 24, 1995, Duncan sent Finlayson a response to his May 9, 
1995 letter.  Duncan asked whether Finlayson had interviewed Miller or 
Dangerfield “to ascertain if Ray Zanidean received a deal as a result of 
testifying against [Driskell]”.  In his reply, dated July 19, 1995, Finlayson 
referred Duncan to the trial transcript, as he had first done six months 
earlier in his January 13, 1995 letter.  Finlayson explains that he was again 
relying on Lawlor’s assurance in January 1995 that everything about any 
“deals” had been disclosed on the record, which was consistent with his 
own knowledge that the general Crown practice would have been to bring 
this kind of information out in chief. 



 

96 

47. The Schille Review 

In June 2000, nine years after Driskell’s conviction, now Assistant 
Deputy Minister, Finlayson asked Crown prosecutor Dale Schille 
(“Schille”) to conduct a review of the Driskell file.  Finlayson told Schille 
that he wanted the file reviewed because of media interest in the case and 
Duncan’s letters.  He explained that Manitoba Justice had committed to 
doing a file review some time previously, but that the Deputy had since 
learned that no such review had ever been done.  Schille was selected 
because he had come to Manitoba Justice from out of province several 
years after Driskell’s trial and appeal.  In addition to regular prosecution 
duties, Schille recalls working on the review for about three or four 
months in the fall and winter of 2000, and completing it some time in the 
winter of 2000-01. 

Schille arranged to have the Driskell file retrieved from storage.  
The file was reasonably well-organized, but it appeared to Schille that the 
correspondence brad had been disassembled and reassembled with the 
documents out of sequence.  During his review of the file, Schille saw 
both Quinney’s 1992 correspondence with Miller and the related 1992 and 
1993 internal memos between Miller, Dangerfield and Whitley.  He 
assumed that the Quinney material had been disclosed to Brodsky in 1993, 
as indicated in Miller’s April 19, 1993 memo to Whitley.  The absence of 
a letter to Brodsky in the file confirming the disclosure of this material did 
not trouble Schille, given the poor condition of the correspondence file 
and the fact that other materials Schille expected to find were not there 
(such as officers’ notes). 

In his report, Schille referred to the perjury issue raised in 
Quinney’s letters, but did not mention the other two issues (i.e., the 
suggestion that Zanidean had been promised immunity by the WPS, and 
his alleged threat to recant his testimony if he was charged with the arson).  
Schille considered the perjury issue more significant, as he understood the 
other two issues to involve factual disputes with the Manitoba authorities. 
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Schille stated in his report that he assumed everything in 
Quinney’s letters had been disclosed to the defence.  He did not 
specifically mention that the file documents suggested that this material 
had been received in early 1992 but had not, as he understood it, been 
disclosed until 1993.  The fact that Brodsky had not brought an application 
to reopen the appeal and adduce the Quinney material as fresh evidence 
did not cause Schille to question his assumption that the material had been 
disclosed, at least by 1993.  Schille thought that Brodsky would have 
already known from Driskell that Zanidean’s evidence regarding the arson 
was false, and Brodsky might have concluded that he could not meet the 
“due diligence” fresh evidence threshold. 

Schille always expected that the fact of the very late disclosure of 
the Quinney material, more than a year after Manitoba Justice received it 
and several months after Driskell’s appeal was dismissed, would be raised 
by James Lockyer (“Lockyer”) both on Driskell’s s.696.1 Criminal Code 
“miscarriage of justice” application to the federal Minister of Justice and 
the related bail hearing that was scheduled to be heard in October 2000.  
When Schille read Lockyer’s very detailed bail application factum, he 
realized that Lockyer had made no mention of this issue, but was raising 
other issues that Schille considered far less significant.  It was only then 
that Schille realized for the first time that Lockyer must not have the 
Saskatchewan material.  Schille took immediate action to disclose the 
material to Lockyer and to remove himself from the case, on the grounds 
that he might now be a witness.  Schille never heard any explanation as to 
why the Saskatchewan material was not disclosed in 1993 by Miller, 
Dangerfield and/or Whitley. 
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III. FACTUAL FINDINGS 

I now turn to findings with respect to the issues in the Order in 
Council regarding the conduct of Crown Counsel who conducted and 
managed the trial, subsequent appeal and departmental reviews, and 
whether the WPS failed to disclose material information to the Crown 
before, during or after the trial. 

Counsel at the Inquiry agree that although the decision in R. v. 
Stinchcombe13 was not released by the Supreme Court of Canada until 
November 1991, the Manitoba policy and practice during the relevant 
period, late 1990 and 1991, was that all material and relevant information 
in the hands of the police and Crown was to be disclosed to counsel for the 
accused.  After Stinchcombe, it of course became mandatory.  There is no 
issue, therefore, that information about “favourable considerations”, the 
“arrangement” not to prosecute Zanidean, and other similar information, 
was to be disclosed. 

1. Failure to disclose the “arrangement” not to prosecute 
Zanidean with respect to the Swift Current arson, and 
failure to disclose other “favourable considerations” to 
the defence. 

Brodsky’s February 7, 1991 letter: 

5. We would like the police records of the witnesses the Crown 
proposes to have testify, together with the outstanding charges that 
were not dealt with… 

                                                 
13  R. v. Stinchcombe, [1991] 3 S.C.R. 326 
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6. We would like to have the detail of the witness protection 
programmes Mr. Dangerfield mentioned in Court that have been 
offered to various witnesses. 

. . . 

22. What motives do the police files have for people to implicate 
Jim Driskell in the killing? 

23. What motives do people have for assisting the police that are 
demonstrated in the police files, and what do the police files show in 
connection with these last mentioned few items? 

Brodsky’s April 25, 1991 letter: 

5. The criminal records of all witnesses on your list, what 
charges they had at the time, what dispositions were made, what 
favourable considerations were given to them for the not pressing of 
charges or laying of charges, and other matters that would influence 
them to testify in a particular fashion. 

Brodsky’s List of Questions dated May 10, 1991: 
6. …It must particularly be noted that, notwithstanding the 
records provided to us in terms of the aforementioned individuals, no 
response has been made with respect to the issue of favourable 
considerations, not pressing charges and other matters that would 
influence them to testify in a particular fashion. 

The “Arrangement” Not to Prosecute Zanidean 

Although the term “immunity” was used frequently at the Inquiry, 
when I refer to immunity, I use it in its most generic sense, simply to mean 
an arrangement struck that results in a person being given favourable 
consideration concerning criminal conduct.   

A clear articulation of the procedure to follow when a prosecution 
witness, particularly a witness of questionable integrity, is being granted 
“immunity” or any other favourable consideration is discussed by The 
Honourable Patrick Galligan, Q.C. in the analogous situation of an 
accomplice, as follows:   
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It has been consistently held by Canadian courts that, before an 
accomplice testifies against someone with whom the accomplice 
committed a crime, the charge against the accomplice should have been 
completely dealt with and the sentence imposed.  That is in contrast 
with the practice said to be followed in some of the courts in the United 
States where the charge against the accomplice is not disposed of 
before he or she testifies so that the threat of serious consequences 
hangs over the witness’ head if he or she does not perform as expected 
by the prosecutor.  That practice has been roundly condemned in many 
Canadian courts.  The danger inherent in the practice is well explained 
by Mr. Justice Rothman, giving the judgment of the Court of Appeal of 
Quebec, in R. v. Heng  (1995), 68 Q.A.C. 309 at page 314: 

In deferring … [the disposition of a charge(s)] …  
until after he or she has given evidence in a case of 
this kind, there is always the danger that this will be 
perceived by the witness as a precaution to assure 
that he does give evidence as he has agreed to do.  
But there is also a more serious danger that this will 
be perceived by the witness and others as an  
inducement to assure not only that the evidence be 
given but that the evidence be favourable to the 
prosecution. [emphasis added by Galligan]14 

The understanding that Anderson states he had with Swift Current 
RCMP in October, 1990 was that the RCMP would not pursue the arson 
charges against Zanidean until after he testified at the Driskell murder 
trial.  By March and April of 1991 it was clear to both Anderson and Orr 
that the Swift Current RCMP had agreed (or offered) to terminate the 
arson investigation of Zanidean since Swift Current RCMP assumed 
Zanidean had or would enter the Witness Protection Program.  In other 
words, there was an arrangement to grant him de facto immunity.  It was 
on the basis of this latter undertaking that Anderson, on June 11, 1991, 
after Zanidean had concluded his testimony against Driskell, advised him 

                                                 
14  March 1996 Report of The Honourable Patrick Galligan, Q.C. to the Attorney 

General of Ontario in the matter of Karla Homolka. 
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he would not be prosecuted for the Swift Current arson.  In other words, 
he was granted immunity.   

Neither of the ‘arrangements for favourable consideration’ was 
recorded in Anderson or Paul’s notebooks.  None was included in ‘reports’ 
or ‘supplementary reports’ that went to the Crown.  The only written 
record of these arrangements was an internal report to Johns (WPS) in 
October 1991, in response to a perceived complaint from the Swift Current 
RCMP, which report was never forwarded to the Crown. 

The evidence at the Inquiry of Anderson, Paul and VanderGraaf is 
that they provided oral briefings of these ‘arrangements’ to Miller and, in 
the case of VanderGraaf, that he also briefed Dangerfield.  Like the 
arrangements themselves, there is no written record of any of these 
conversations with Miller and/or Dangerfield.   

What happened in this case is just plain wrong.  This case 
exemplifies why that process is so wrong.  Zanidean from the outset was 
negotiating favourable consideration for, amongst other things, the Swift 
Current arson that he (and Driskell) committed.  Even if he was not 
explicitly or formally advised that favourable consideration would be 
given in return for his prosecution testimony, it was, at the very least, 
implicitly understood that he would be.  It was apparent and logical to 
both Zanidean and his counsel that the quid pro quo for favourable 
consideration regarding the Swift Current arson charge was that he be a 
cooperative witness.  By a cooperative witness I mean, and he would have 
understood, that he testify in a manner consistent with his statements to 
the police.  That, of course, can mean nothing short of … stick to your 
statements and you will be rewarded.  It appears that Anderson, Paul and 
VanderGraaf believed it was appropriate to proceed in this fashion, based 
on advice they said they received from Miller.  The rationale was that 
since no explicit promise or favour was given the witness prior to his 
testimony, he would not be contaminated and not testify in return for 
rewards granted.  The fallacy and the disingenuousness of this position is 
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that the police knew that he was going to be rewarded (for his testimony).  
Zanidean and Kovnats had every reason to believe that Zanidean would be 
rewarded, yet he was able, under this process, to totally mislead the jury. 

The WPS “arrangement” with the RCMP and the decision to 
formally withhold it from Zanidean until after he testified was wrong.  I 
am satisfied the jury was seriously misled as to Zanidean’s motivation to 
testify.   

Dangerfield had sufficient information to oblige him to make 
inquiries about the Kovnats/Miller negotiations.  Dangerfield knew from 
the unusual incident at the Public Safety Building at 9:00 p.m. on a 
Sunday night just prior to the trial that there was a serious disagreement 
surrounding the negotiations between Kovnats and Miller.  It is 
disingenuous for a trial prosecutor who had involved himself in the middle 
of a volatile negotiation concerning the witness to then rely on some sort 
of “Chinese wall” within the Manitoba Justice Department as an excuse 
for not fully informing himself about those negotiations.  He knew that 
such negotiations, absent those that dealt purely with protection issues that 
might reveal Zanidean’s whereabouts, should be disclosed to the defence.  
That was his professional responsibility.   

At the same time, Miller had a professional obligation to ensure 
that Dangerfield was informed about the negotiations with Zanidean and 
Kovnats.  Miller should have provided a written report to Dangerfield, in 
disclosable form, about all of the many material developments in the 
course of these lengthy eight month negotiations.  No such written report 
was ever provided. 

There have been many instances in my experience where the 
conduct of a deceased has become a focus.  I am mindful of this.  I have 
no hesitation in accepting the evidence at this Inquiry that Bruce Miller 
was a man held in high repute and esteem. 
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Favourable Considerations 

In Brodsky’s May 10, 1991 letter to the Crown, information was 
requested concerning “favourable considerations” provided to witnesses.  
This request was passed on to VanderGraaf, and Anderson, who prepared 
a supplementary report.  The response provided to Brodsky was that 
“protection is the only favourable consideration” and “we are not aware 
of…any other deals made with any witnesses in exchange for testimony”.  
This is a misleading response.  It implicitly denies what was actually 
occurring regarding Zanidean’s and Kovnats’ ongoing demands for 
immunity; Zanidean’s likely hope of some future benefit; the actual 
“arrangement” made with the Swift Current RCMP; and the substantial 
financial package for Zanidean that was still under negotiation.  These 
were all matters that should have been disclosed to Brodsky.  Dangerfield 
and Lawlor had by that time received some information about the Swift 
Current matter, which they disclosed orally at the pretrial.  That should 
have put them on notice that Anderson’s May 18, 1991  supplementary 
report was incomplete at best.  After the incident at the Public Safety 
Building, as earlier mentioned, Dangerfield should have made further 
inquiries of the police, and/or Miller, about the status of the Swift Current 
arson and the negotiations with Kovnats and Zanidean so that he was in a 
position to make full disclosure to Brodsky. 

2. Failure to disclose Zanidean’s informer status. 

Brodsky’s May 10, 1991 ‘Questions Memo’ 

What information do the police have in their files with respect to 
Zanidean’s involvement in the drug scene and has Zanidean ever been 
an informant for the police in terms of drugs or other matters?   

Brodsky’s question asked if Zanidean had “ever been an informant 
for the police.” Presumably to avoid giving an answer to the question 
asked, Anderson reframed the question when he responded as to whether 
Zanidean … “had been an informant prior to his involvement with James 



 

104 

Driskell”.  By reframing the question, Anderson misled the Crown and 
Brodsky in that he omitted the relevant fact that Zanidean was the 
rewarded informant on the “chop shop” charges. Once again the response 
to Brodsky’s relevant and legitimate question was a misleading and 
therefore false response. 

3. Failure to accurately disclose all of the information 
about the Swift Current arson 

Brodsky’s February 7, 1991 letter: 

We have eight or nine statements from Zanidean, are there more that 
we do not have?  I would like a record of all of his contacts with the 
police and whether by way of formal statement or written notification 
in a police officer’s notebook. 

Brodsky’s April 25, 1991 letter: 

What do the Winnipeg City Police have on the fire in Swift Current, 
Saskatchewan…?  

On April 26, 1991, Lawlor responded to Brodsky’s first request by 
stating “I am advised that you have all statements/conversations of 
Zanidean”.  This response was inaccurate.  Lawlor and Dangerfield did 
not have Anderson’s and Paul’s notebooks at the time of this response.  
Lawlor provided this information “on advice” from WPS (Anderson, Paul, 
VanderGraaf.)  All of Zanidean’s statements to the police about the Swift 
Current arson were important and relevant.  They ought to have been 
properly recorded by the WPS, sent to the Crown and then disclosed to the 
defence.  This did not happen.  Anderson and Paul failed in this regard and 
VanderGraaf, as their superior, should have ensured an accurate recording 
was kept and forwarded to the Crown. 

Brodsky’s second request was referred to VanderGraaf by Lawlor.  
Lawlor responded to Brodsky in a letter dated April 29, 1991 that 
“Winnipeg Police have nothing on these incidents.”  This is false.  It is 
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apparent that this response to Brodsky’s request was provided to Lawlor 
by the WPS.  The WPS had the documentation that Burton of the Swift 
Current RCMP sent to Mann of the WPS in December 1990 about the 
Swift Current arson.  Information about the Swift Current arson and a file 
# also appears in Zanidean’s application form for the Witness Protection 
Program, prepared by WPS in or about March 1991.  By May 22, 1991, 
the date of the second pre-trial before Morse J., Dangerfield and Lawlor 
had received some briefing about the WPS dealings with the RCMP in 
Swift Current.  They had a professional obligation to make further 
inquiries about their earlier response to Brodsky which they would 
logically have known to be incorrect.  Full disclosure of the WPS file, 
which included the Swift Current arson file information, along with 
Zanidean’s two statements about the arson, would have strongly suggested 
that Zanidean burned the house because he was paid to do so, not for 
revenge, as he testified.  Zanidean’s motivation to commit crime, in return 
for money, as well as his preoccupation with the Swift Current arson when 
meeting with the WPS, would have been useful information for the 
defence. 

4. Failure to correct any misleading or inaccurate 
evidence given by Zanidean at trial. 

When examining Lawlor’s conduct, I am mindful of the role he 
played in this matter.  The evidence is clear that he was the “junior” 
Crown counsel.  Dangerfield was in charge.  Lawlor operated in this 
capacity at all relevant times.  I am of the view, therefore, that in all areas 
where the trial Crowns’ conduct can be criticized, Dangerfield must bear 
greater responsibility than Lawlor. 

Crown counsel has a duty to correct Crown evidence that he/she 
knows to be false or misleading.  The real issue here is whether 
Zanidean’s evidence was false/misleading and whether the Crown knew or 
ought to have known it was false/misleading.  It seems clear that 
Zanidean’s evidence left the jury with a misleading picture on a number of 
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material points, as outlined above in Part II under heading 34.  Dangerfield 
and Lawlor had sufficient information to at least give rise to concerns as to 
whether Zanidean was being truthful about his motivations and about 
favourable considerations that were being discussed or were already 
granted.  The Crown had passed on Brodsky’s earlier requests concerning 
these matters.  The Crown would therefore have reasonably anticipated 
that Zanidean would be cross-examined on these matters which were 
obviously relevant.  Once that cross-examination took place and 
Zanidean’s evidence appeared to be misleading, it was incumbent on them 
to make further inquiries of the WPS and specifically to inquire of Miller 
about the negotiations and arrangements with Kovnats and Zanidean. 

5. Failure to disclose Zanidean’s recantation. 

As described earlier, on June 20, 1991, six days after Driskell had 
been convicted of first degree murder, Zanidean was still trying to finalize 
his financial package with the Crown.  Sgt. Paul was providing protection 
for Zanidean at the hotel when he became involved in an argument with 
Zanidean.  During the argument Zanidean threatened to “go to the press” 
and state “that his testimony had all been lies.” 

Zanidean’s statements in this regard took place in the context of 
his dissatisfaction with the progress being made concerning the benefits 
package.  This incident confirms that Zanidean had given his evidence 
under a hope or expectation of future benefits and that he threatened to 
withdraw his evidence when some of the anticipated benefits did not 
materialize.  The telephone records obtained by Paul confirmed that 
Zanidean called Brodsky’s office.  The blow-up, the threat of recantation 
and the telephone records were material and relevant evidence that Paul 
should have recorded in a contemporaneous police report and 
communicated to the Crown.  The Crown in turn would be obligated to 
disclose the report to Brodsky.  Such a report once disclosed to Brodsky 
would have (a) had the benefit of allowing Brodsky to prove the identity 
of the anonymous caller to his office on June 20, 1991 who, as will be 



 

107 

recalled, suggested Driskell had been convicted on false evidence; (b)  it 
would have been information supportive of Brodsky’s position that 
Zanidean was benefiting or expecting to benefit from his testimony, or at 
least that he was expecting not to be placed at disadvantage by being a 
witness, as he had implied in his testimony; and (c)  it would have shown 
Zanidean’s character in that he was willing to use threats of recantation in 
order to get his way.  Brodsky could have utilized this information in 
support of an application to adduce new evidence at Driskell’s appeal. 

6. Failure to disclose the Quinney correspondence prior to 
Driskell’s appeal, and following his appeal. 

Quinney letter dated January 16, 1992: 

Although perhaps not our prerogative it would also be our 
recommendation that disclosure of this information be made to counsel 
acting for Mr. Driskell at your earliest opportunity.  The recent 
Stinchcombe decision from the Supreme Court of Canada clearly 
establishes our ongoing obligation to continue disclosure.  

The subject matter of the Quinney letters dated January 16, 1992 
and March 9, 1992 was, as was suggested by Quinney, relevant, material 
and disclosable pursuant to both established Manitoba policy and practice, 
and, after November 1991, pursuant to the Supreme Court of Canada’s 
decision in Stinchcombe.  The information in these letters should have 
been disclosed to Brodsky as soon as possible after receipt and certainly 
long before Driskell’s appeal (held in December 1992).  Miller received 
these materials and reviewed them.  The evidence is unclear as to exactly 
when Dangerfield received the letters from Miller.  It may well be that 
Dangerfield did not receive the original memo from Miller and therefore 
only received the information in March, 1993.  Given that Miller had lead 
responsibility for the negotiations with Zanidean, which were at the heart 
of the Quinney materials, and since the letter recommended disclosure to 
the defence, Miller ought to have followed-up with Dangerfield to ensure 
that disclosure was made.  The failure to disclose before the appeal does 
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not mean that there was not an ongoing obligation of disclosure; there 
was. 

This continuing obligation to disclose was recognized in the 
correspondence in late March 1993 between Miller and Dangerfield.  I 
believe that Whitley had been made aware of the issue, whether or not he 
received Miller’s April 13, 1993 memo which refers to Miller having 
discussed the issue with Whitley “on a couple of occasions”.  There is no 
reason why Miller would have made this notation if it had not occurred.  
Miller was involved in this issue throughout April 1993, for the purpose of 
ministerial briefings in response to the media controversy and questions in 
the Legislature about the case.  Even though Whitley was ill and on 
medical leave for a relatively short period at about this time, these are 
matters about which he as ADM would have been aware.  Whitley was 
spoken to by Miller.  He was coordinating other correspondence on the 
file with Miller.  This was a very important issue, and as the ADM 
responsible for criminal law, he had an obligation to be satisfied that 
disclosure was made and the harm corrected.  It was not.  Whitley, among 
others, bears the responsibility.  Miller as the original recipient, and 
Dangerfield as the subsequent recipient of the Quinney letters, must also 
accept responsibility for the failure to ensure the information was passed 
on to Driskell/Brodsky.  I do not conclude that the failure was deliberate 
but the failure was, at least, careless indifference. 

7. Failure to disclose new factual information uncovered 
in the 1993 Hall and Ewatski Review. 

The Hall and Ewatski Review uncovered relevant information and 
documents that had been previously unknown to the Crown such as:  the 
Crime Stoppers’ payments to Gumieny and Zanidean; Paul’s report setting 
out Zanidean’s June 20, 1991 threat of recantation; proof of the identity of 
the anonymous caller to Brodsky on June 20, 1991; Gumieny’s post-
conviction threats to recant his trial testimony; substantial RCMP 
documentation about the Swift Current arson and the “arrangement” 
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between the WPS and the RCMP not to charge Zanidean with the arson; 
and the fact that Mann had been looking for Zanidean in Winnipeg prior to 
Zanidean going to the police and becoming a Crown witness.  Each of 
these pieces of evidence would have been helpful to Brodsky and 
subsequent Driskell counsel in their quest to have the case re-opened.  
After receipt of the Hall and Ewatski Report, WPS should have disclosed 
this information to the Crown. Even if, as I accept, Hall and Ewatski and 
members of the WPS thought at the time of the report that 
Driskell/Brodsky and/or the Crown were generally aware of much of what 
they had learned, it should have become clear with the continued media 
controversy that Driskell/Brodsky did not have this specific information.   

I do not believe Hall and Ewatski should be criticized for not 
initially disclosing to the Crown the relevant information from their 1993 
Report.  Their Report was an internal Report.  Neither Hall nor Ewatski 
were or had been investigators of the homicide.  They were reporting 
directly to Chief Henry.  However, after 1998 when Ewatski became Chief 
and requests were made to disclose the Report, he should, as Chief, have 
released the Report to Manitoba Justice, or at the very least, all of those 
portions that were relevant to the ongoing controversy about favourable 
considerations, deals, etc., for Zanidean’s and Gumieny’s benefit, as well 
as the threatened recantations of Zanidean and Gumieny.  He was familiar 
with the information contained in the Report and must have been aware of 
the continued controversy.  Ewatski contributed to Driskell’s continued 
incarceration by refusing to disclose the Report after he was  appointed 
Chief in 1998.   

8. Failure to respond accurately to Duncan in 1995 
concerning “deals” with Zanidean. 

Duncan letter to Miller, January 2, 1995: 

What were the particulars of the deals that were made in return for Ray 
Zanidean’s testimony against my client Jim Driskell?   
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Miller had prepared a draft response to this letter.  Before it was 
sent to Duncan, Miller was appointed a judge so Finlayson sent a response 
based on Miller’s draft.  Finlayson was assured by Lawlor that Miller’s 
draft was accurate.  The response provided was that everything had been 
led in evidence.  It had not.  Lawlor and Miller both contributed to 
Finlayson making this inaccurate response.  Miller, by this time, knew that 
Zanidean had been paid a large cash settlement and had been told that he 
had de facto immunity on the Swift Current arson, a promise that had 
ultimately led Saskatchewan Justice to decide not to charge him.  The cash 
settlement was paid after the trial and Anderson’s ‘formal’ advice to 
Zanidean about the immunity was also given after the trial.  Miller must 
have known that at least these matters  could not have been led in evidence 
(although the negotiations regarding these matters could have been).  
Lawlor may not have been aware of these post trial developments, but he 
did know that no evidence was led at trial about deals or arrangements 
with Zanidean.   

9. The Schille Review 

In assessing Schille’s role, it must be remembered that he was 
dealing with a decade old file whose correspondence had been 
disassembled and reassembled out of sequence.  Furthermore, the police 
notes were missing from the file.  He perhaps should have asked himself 
more questions when the documentation was not clear.  Notwithstanding 
he could have done a more thorough review, I am not prepared to 
conclude that he either intentionally or recklessly failed in his professional 
responsibility. He will not be the subject of censure in this report for 
failing to realize, for example, that the Saskatchewan Justice 
correspondence had not been forwarded to Driskell/Brodsky. 

10. Summary 

Having regard to the issues raised in the Order in Council, based 
on the evidence presented, I find that the conduct of Crown counsel, 
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Whitley, Miller, Dangerfield and Lawlor fell below then existing 
professional standards expected of lawyers and agents of the Attorney 
General. 

I also find that the WPS, namely VanderGraaf, Anderson and Paul, 
failed to disclose material information to the Crown before, during and 
after Driskell’s trial.  Ewatski’s failure to disclose occurs only after he 
became Chief in 1998.  These failures contributed to the miscarriage of 
justice suffered by  Mr. Driskell.   

The significant role the WPS and Manitoba Justice played in 
Driskell’s wrongful conviction has now been thoroughly examined by not 
only this Inquiry, but also by the two reports authored by The Honourable 
John J. Enns and the investigative report of David McNairn of the Federal 
Department of Justice. 

Paragraph (c) of the Order in Council is as follows: 

To give advice about whether the conduct of Crown Counsel or 
members of the Winnipeg Police Service should be referred to the Law 
Society of Manitoba, or to the Law Enforcement Review Agency or an 
appropriate independent police service, for review and possible 
investigation by those bodies. 

It is to be remembered that three of the four police officers are no 
longer with the WPS.  Accordingly, the Law Enforcement Review Agency 
would have no jurisdiction to conduct an investigation or pursue 
disciplinary proceedings.  The fourth, Ewatski, has, I am informed, 
tendered his resignation effective in the near future.  There are also 
limitation periods which apply to an investigation by the Law 
Enforcement Review Agency.  In these circumstances, therefore, I believe 
it would serve no purpose to recommend a review by that Agency. 

As to whether the conduct of Crown Counsel should be referred to 
the Law Society of Manitoba for further investigation or review, it is, as 
above, to be remembered that three of the four counsel about whom I have 
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made adverse findings no longer practise in Manitoba.  While the Law 
Society of Manitoba would have jurisdiction to investigate Lawlor, it 
would be disproportionate, in my view, to single out Lawlor given his role 
as junior counsel.  The evidence heard at this Inquiry, and this report, is of 
course available to the Law Society of Manitoba.  

As far as any further police investigation regarding possible 
criminal charges, I would not in all of the circumstances recommend such 
pursuit.  A further police investigation is not likely to uncover any 
additional information.  While there were a number of serious breaches of 
basic disclosure obligations at an institutional level, it would be extremely 
difficult, given the passage of time, to establish beyond a reasonable doubt 
that particular individuals were criminally culpable. I do not believe there 
would be a reasonable prospect of conviction against individual police 
officers or Crown Counsel.  In these circumstances, therefore, I do not 
recommend such an investigation.  

I am aware that Driskell has commenced a civil action.  I should 
note that other persons convicted of crimes as a result of miscarriage of 
justice have received compensation. I recommend that Driskell’s claim for 
compensation be considered in light of the findings in this report. 
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IV. SYSTEMIC ISSUES ARISING FROM FACTUAL 
INQUIRY 

1. The WPS 

Note Taking and Statement Taking 

The Inquiry heard evidence concerning Anderson, Paul and 
VanderGraaf’s failure to make notes or produce reports of various events, 
and their explanation that they were acting in accordance with general 
WPS practices in effect at the time. 

Even though there were no formal policies in place at the time, it 
was the accepted practice and fundamental to a police officer’s role in the 
justice system that there be an accurate record of the information given to 
the police officer.  If that information relates to a prosecution, it must be 
passed on to the Crown Attorney.  This was not always done in the 
Driskell investigation.  The police do not take notes just for their benefit 
(to assist their recollection in the future).  They are recording information 
that may have great significance to the Crown and to the accused.  
Because the significance of this information may not be apparent until 
some time in the future, it is imperative that, to the extent possible, all 
information be recorded and passed on. 

The WPS in its Submissions advised that the WPS “Notebooks 
Policy” was revised in May 2006 as part of a comprehensive “Manual Re-
write” that began in 2005 and is ongoing.  Furthermore, it advised that the 
Police Reports Policy was revised in July 2006 and the interviewing 
policy was revised in February 2000. 

I have reviewed these policies (Exhibit 43(d)).  Although they are 
commendable, I recommend that the policies specifically state that 
complete, detailed notes are to be taken and that all this information is to 
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be passed to the Crown Attorney if it relates to a prosecution, including all 
information relating to the credibility of a prosecution witness. 

Disclosure to the Crown 

The WPS points out that there is now in place a written disclosure 
protocol that requires the police to disclose to the Crown: 

All information relating to the investigation, that is within the 
possession or control of the police, whether relevant or not…All 
information must be shared with the Crown at the first reasonable 
opportunity in an organized and descriptive manner having regard to 
the nature of the investigation… 

I am of the view that this policy, combined with the amendments I 
have suggested to the policies on note taking and report writing, are 
sufficient to address the issues raised in the Driskell matter. 

Before leaving this area, I think it is important to commend the 
steps taken in August 2006 by the Canadian Association of Chiefs of 
Police, under the leadership of its President, Chief Ewatski, in regard to 
the prevention of miscarriages of justice, and the recommendations 
pertaining to police training. 

2. Manitoba Justice 

Direct Indictments 

In this case, the Crown chose to obtain permission to proceed by 
way of “direct indictment”, thus eliminating the need for a preliminary 
inquiry.  I concur in the comments of The Honourable John Enns in his 
Review of Police to Crown Disclosure Compliance in the James Driskell 
Murder Trial and Appeal, when he said: 
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With the benefit of hindsight, perhaps in the Driskell case it would have 
been better to have convened a preliminary hearing to enable both 
Crown and defence to test issues such as the credibility of the two main 
Crown witnesses, Reath Zanidean and John Gumieny.15 

I have reviewed the Manitoba Policy Directives contained in 
Exhibit 23.  The first Policy Directive was in effect at the time of the 
Driskell investigation and trial.  It sets out a number of factors to consider 
when deciding whether a direct indictment will be preferred.  In the case 
of preferring an indictment where a preliminary inquiry has been held and 
the accused discharged, written representations from counsel for the 
accused are normally invited.  There is no such invitation where a 
preliminary inquiry has not been held, such as with Driskell. 

The “direct indictment” policy directive as it existed as of 
August 1996 states in part: 

Where no preliminary inquiry has been held a direct indictment 
deprives the accused of a significant opportunity to test the Crown’s 
case, and must therefore only be used where exceptional circumstances 
justify such a procedure. 

The updated Policy Directive, dated December 2004, does not contain that 
same commentary and states: 

…the power to indict an accused directly should be exercised in 
accordance with the criteria set out in this policy and in the interests of 
justice in the particular case. 

This does not go far enough.  In my opinion, the 1996 
Commentary ought to be included.  The preliminary inquiry has a long 
history in Canadian criminal law.  It can be and often is of immeasurable 

                                                 
15 Review of Police to Crown Disclosure Compliance in the James Driskell Murder 

Trial and Appeal, dated March 2004, p. 11. 
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assistance to the Crown and  more often to the accused.  Overriding the 
right to a preliminary inquiry when that right is available in the Criminal 
Code is an extraordinary step only to be used in the rarest of cases.  I 
believe that had a preliminary inquiry been conducted in this case, the 
likelihood of this miscarriage of justice having occurred would have been 
diminished.  It is my recommendation that the accused’s counsel should be 
invited to make submissions to the Attorney General, not only when the 
decision about proceeding by way of direct indictment is being considered 
by the Attorney General after an accused has been discharged at the 
preliminary inquiry, but also in situations like Mr. Driskell’s where the 
accused has been charged but there has been no preliminary inquiry. 

Bench and Bar Meetings 

Driskell and AIDWYC proposed the creation of a Criminal Justice 
Committee, such as recommended in the Lamer Inquiry Report.  The WPS 
also recommended the creation of a similar committee.  There can be no 
doubt that there is need for constant and continuing dialogue between the 
various participants in the criminal justice system.  It can only enhance our 
system.  However, I feel that a more “informal” or less regimented process 
may be more beneficial. 

I recommend that there be quarterly meetings of representatives of 
the Bench, the Crown, the Defence Bar, the police and correctional 
authorities.  Such meetings would open the channels of communication 
between these branches of our justice system and enable them to address 
the myriad of issues that constantly arise.   

Homicide File Review 

In the Thomas Sophonow Inquiry Report, Commissioner Cory 
stated as follows with respect to the important role that Crown Counsel 
plays: 
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The role of Crown Counsel is of great importance to the administration 
of justice and to the welfare of the community.  The Crown prosecutor 
must proceed with the case against the accused fairly and 
courageously…  Crown Counsel must be of absolute integrity and 
above all suspicion of favouritism or unfair compromise. 

Crown Counsel must be a symbol of fairness, prompt to make all 
reasonable disclosure.  As well, they must be scrupulous in the 
attention given to the welfare and safety of witnesses.  They enjoy the 
respect of all the judiciary.  The community looks upon the Crown 
prosecutor as a symbol of fairness, of authority and as a spokesman for 
the community.16 

In the Lamer Inquiry Report, Commissioner Lamer also 
commented on this critical figure in the justice system:17 

The role of a Crown Attorney requires not only professional skills and 
judgment but also courage.  Often the working conditions include 
difficult time pressures and limited resources.  It may be particularly 
difficult for less experienced Crown attorneys to exercise contrarian 
thinking.  Experienced Crown attorneys, in leadership roles must foster 
critical thinking and independence in their younger counterparts.  A 
Crown attorney, like a judge, must not only exercise good judgment but 
must also be willing to make unpopular decisions. 

I concur with and strongly support these views. 

In recent years, non-disclosure issues have arisen in three homicide 
cases prosecuted by Dangerfield – Sophonow, Driskell and Ostrowski.  In 
addition, in Unger and Sanderson, two other homicide cases prosecuted by 
Dangerfield, hair microscopy evidence given at trial has since been refuted 
by DNA evidence.  Dangerfield, now retired, was a dedicated hard-
working Crown attorney.  Nevertheless, in light of his involvement in the 
Driskell and above-mentioned cases, I recommend that if there are similar 

                                                 
16 Thomas Sophonow Inquiry Report, p. 55. 
17 Lamer Inquiry Report, pp. 136-137. 
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cases of his in which people come forward claiming a wrongful 
conviction, that Manitoba Justice direct an independent external review of 
those cases.   

3. Post-Conviction Disclosure 

The Honourable G. Arthur Martin, Q.C., in the Report of the 
[Ontario] Attorney General’s Advisory Committee on Charge Screening, 
Disclosure and Resolution Discussions, stated as follows with respect to 
the Crown’s disclosure obligations: 

The need to disclose extends into appeal periods following conviction.  
The factual findings of the Marshall Commission demonstrate clearly 
the need to disclose evidence that Crown counsel realizes raises a doubt 
about the guilt of someone who has already been convicted, no matter 
when such evidence comes to Crown counsel’s attention.  The 
Commissioners conclude, at Vol. 1, p. 87, that had certain evidence, 
which came to light only after Mr. Marshall’s conviction in 1971, been 
brought to the attention of the Crown counsel responding to the 
conviction appeal, and through Crown counsel to the defence and the 
Court of Appeal, a new trial would have been “all but inevitable”. 

While the obligation to disclose extends throughout any appellate 
litigation that follows a conviction, it is not tied to the currency of any 
appeal periods.  In a number of recent cases, the disclosure of evidence, 
whether fresh or otherwise, sometimes even years after all appeal 
routes had been exhausted and convictions upheld, has led to new trials 
being ordered, or convictions quashed outright.  See, for example, R. v. 
Marshall; Reference re Milgaard … where the Supreme Court 
concluded that the original trial and appeal were error free and fair, but 
ordered a new trial based on fresh evidence; and Reference Re: 
Nepoose …  The Nepoose reference is particularly instructive on the 
importance of police disclosure to Crown counsel.  The Alberta Court 
of Appeal, in ordering a new trial based on the fresh evidence, 
commented, at 423, that much of the fresh evidence “was either known 
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to the investigators or in the possession of the investigators, but not 
made available either to the Crown prosecutor or to the accused.”18 

It appears from Exhibit 43d that the WPS now has a policy in place 
for cataloguing and ensuring that all material is provided to the Crown.  I 
recommend this policy be revised to extend to all post-conviction 
disclosure, whenever the information is obtained.  This policy also must 
incorporate a procedure by which this information is given to the Crown. 

It does not appear that Manitoba Justice has a policy to deal with 
post-conviction disclosure.  I recommend their pre-trial disclosure policy 
be extended to include post-trial disclosure.  This revised policy must also 
incorporate a procedure by which Manitoba Justice receives this 
information from the police and then discloses it to the accused or counsel. 

4. Unsavoury Witnesses 

It is clear from the evidence advanced at the Inquiry that Zanidean 
and Gumieny fall into the category of “unsavoury witness.” 

Much has been written about this category of witness.  The 
category includes jailhouse informants, accomplices and other potentially 
unreliable witnesses.  In considering the issues relating to these witnesses, 
it is important to revert to basic principles.  Justice Dickson of the 
Supreme Court of Canada referred to this in Vetrovec v. The Queen as the 
“common sense” approach: 

I would hold that there is no special category for “accomplices”.  An 
accomplice is to be treated like any other witness testifying at a 
criminal trial… I would only like to add one or two observations 
concerning the proper practice to be followed in the trial court where as 

                                                 
18 Attorney General’s Advisory Committee on Charge Screening, Disclosure and 

Resolution Discussions, 1993, at p. 207. 
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a matter of common sense something in the nature of confirmatory 
evidence should be found before the finder of fact relies upon the 
evidence of a witness whose testimony occupies a central position in 
the purported demonstration of guilt and yet may be suspect by reason 
of the witness being an accomplice or complainant or of disreputable 
character…19 

It is clear that Justice Dickson  felt that there should be no pigeon-
holing of these types of witnesses.  It does not matter whether they are 
jailhouse informants, accomplices or any other type of “unsavoury” 
witness; what matters is the recognition of the important fact that their 
evidence may be suspect, for one reason or another. 

Commissioner Kaufman in the Commission on Proceedings 
Involving Guy Paul Morin addressed this in his Recommendation 52 – 
Extension of Crown Policy to Analogous Persons: 

The current Crown policy defines “in-custody informer” to address one 
type of in-custody witness whose evidence is particularly problematic.  
However, the policy does not address similar categories of witnesses 
who raise similar, but not identical, concerns.  For example, a person 
facing charges, or a person in custody who claims to have observed 
relevant events or heard an accused confess while both were out of 
custody, may be no less motivated than an in-custody informer to 
falsely implicate an accused in return for benefits.  The Crown Policy 
Manual should, therefore, be amended to reflect that Crown counsel 
should be mindful of the concerns which motivate the policy respecting 
in-custody informers, to the extent applicable to other categories of 
witnesses, in the exercise of prosecutorial discretion generally.20 

The issue that arose in the Driskell case (and appears to have 
occurred in Ostrowski) is that dealings with this type of witness were not 
fully documented and not disclosed to the defence. 

                                                 
19 Vetrovec v. The Queen (1982), 67 C.C.C. (2d) 1 at 17. 
20 Commission on Proceedings involving Guy Paul Morin, Recommendation 52. 
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The recommendations regarding note taking, report writing and 
disclosure should cover all dealings with these witnesses, however, I 
would also recommend that the WPS policies and Manitoba Justice 
policies be revised to specifically provide that all benefits requested, 
discussed, or provided or intended to be provided at any time in relation to 
any “central” witness be recorded and disclosed. 

5. The Post-Conviction Review Process 

In the Thomas Sophonow Inquiry Report, Commissioner Cory 
recommended that: 

…there should be a completely independent entity established which 
can effectively, efficiently and quickly review cases in which wrongful 
conviction is alleged…21 

I concur in this recommendation, especially in light of the 
submissions of the WPS, and the evidence of Chief Ewatski, recognizing 
the difficulties encountered with the post-conviction review process.  In 
particular, I am concerned about the adversarial nature of the present 
process.  Driskell could not launch an application until he had sufficient 
disclosure to satisfy the Department of Justice standard for launching a 
section 696.2 review.  However, the WPS would not make disclosure for 
purposes of a section 696.2 review until Driskell’s application was made.  
This is a classic ‘catch 22’ situation.  If there was an independent 
inquisitorial body, as in the U.K., it could, after having been satisfied that 
a threshold, not necessarily a high threshold, has been met, commence the 
section 696.2 process of its own initiative.  In this way, information that is 
unavailable to the applicant because of their inability to compel disclosure, 

                                                 
21 Thomas Sophonow Inquiry Report, p. 291. 
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would be available to the independent agency to allow them to make a 
better determination of whether a miscarriage of justice occurred. 



 

123 

V. USE OF THE CROWN STAY POWER IN S.696 CASES 

Paragraph 1(f) of the Order in Council directs the Inquiry as 
follows: 

(f) To consider whether and in what way a determination or 
declaration of wrongful conviction can be made in cases where: 

- The Minister of Justice for Canada directs a new trial under s. 
693.3(a)i [now s. 696.3] of the Criminal Code; and 

- After a review of the evidence, Crown Counsel directs a stay 
of proceedings under s. 579 of the Criminal Code. 

As this paragraph raised a policy issue, and was not dependent on 
any adjudicative facts, the Commission initially delegated Professor Kent 
Roach of the University of Toronto Faculty of Law to write a Report on 
the issue. He produced a thorough 63 page Report, together with a three 
page Executive Summary. 

Commission Counsel, after consultation with me and with 
Professor Roach, listed seven major questions or issues arising from the 
Roach Report that I felt required further discussion to assist me. The seven 
questions or issues were then discussed by a panel composed of Professor 
Roach and six other experts:  

• Rob Frater, Senior General Counsel, Federal Prosecution Service, 
who has worked at all levels of the federal Department of Justice, 
including trial, appellate and policy work; 

• Geoffrey Gaul, an experienced senior prosecutor in British 
Columbia and currently the Director of Legal Services, Criminal 
Justice Branch, Ministry of the Attorney General; 
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• Professor Tim Quigley of the College of Law at the University of 
Saskatchewan, a leading scholar in the field of Canadian criminal 
procedure; 

• Bruce MacFarlane Q.C., former Assistant Deputy Attorney-
General (Criminal Law) for Canada, former Deputy Attorney-
General for Manitoba, and currently a professor at the University 
of Manitoba Faculty of Law; 

• Retired Justice of the Newfoundland Court of Appeal, William 
Marshall, who is currently conducting a review of the prosecution 
service in Newfoundland as a result of the recommendations of the 
Lamer Inquiry; 

• Kerry Scullion, Director and Senior Counsel in the Criminal 
Conviction Review Group in Ottawa where he advises the federal 
Minister of Justice on s. 696 cases. 

The panel discussion took place at a roundtable hearing on 
September 18, 2006. The parties, Commission Counsel and myself all 
participated in the panel discussion. 

The Roach Report is attached as Appendix F. It sets out a detailed 
discussion of the topic, together with citations to all the relevant 
jurisprudence and commentaries. Accordingly, I can be succinct in stating 
my own conclusions and recommendations. 

I will follow the same seven part analytical structure that was used 
at the roundtable hearing on September 18, 2006, in order to discuss this 
question of the use of the Crown stay power in s. 696 cases.  

The factual context for this issue is simple and does not require any 
great elaboration. On March 3, 2005, the federal Minister of Justice 
exercised his powers under what is now s.696.3(a)(i), setting aside 
Driskell’s conviction for first degree murder and ordering a re-trial in the 
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Manitoba Court of Queen’s Bench. The exercise of this Criminal Code 
power requires that the Minister “conclude that a miscarriage of justice 
likely occurred.” The Minister made a public statement, accompanying his 
decision, to the effect that failures to make full disclosure had “clearly 
denied Driskell the right to a full and fair hearing” and had “seriously 
prejudiced the fairness of the original trial and the validity of the original 
conviction.” As can be seen from this report, I concur in that 
determination. 

Very shortly after the s. 696.3 order, Manitoba Justice entered a 
Crown stay pursuant to s.579 of the Criminal Code. The stay was not 
entered at an appearance in open court but by a letter, dated March 3, 
2005, from senior Crown Counsel Robert Morrison Q.C. to the Clerk of 
the Court. Although this letter was written on the same day as the Minister 
of Justice of Canada’s order, Manitoba Justice had obviously been 
reviewing the file for some time as a result of Justice Scurfield’s bail order 
on November 28, 2003 and Mr. McNairn’s detailed report to the federal 
Minister of Justice on August 26, 2004. Mr. Morrison directed that a 
Crown stay be entered on the basis of his conclusion that “no reasonable 
jury could now have sufficient confidence in the testimony of Zanidean 
and Gumieny so as to convict Mr. Driskell.” 

1. What is the effect of a Crown stay under s. 579 of the 
Criminal Code and the deeming provision after the 
passage of one year? 

The Roach Report comprehensively reviews the case law and 
commentary dealing with this first question (at pp. 9 – 17 and 55 – 58). 
Based on the authorities, Roach concludes that a Crown stay merely 
“suspends” the proceedings.  A stay does not involve any adjudication on 
the merits of the case and does not give rise to any protections against 
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double jeopardy. Accordingly, the same proceedings that have been stayed 
can be recommenced by the Crown at any time. The effect of the deeming 
provision in s. 579(2)22 is simply that the Crown would have to commence 
afresh, with a new Indictment or Information, rather than simply re-
activating the existing charging documents. 

There was no initial disagreement by the panel with Roach’s legal 
opinion on this issue.  However, at later points in the hearing, some 
panellists took the position that the Crown stay does not merely “suspend” 
the proceedings but actually brings the prosecution to “an end” or to a 
“termination.”  This appeared to be a semantic debate since all panellists 
agreed with Professor Roach that the Crown could recommence the 
proceedings, at any time, after entering a stay. Some of this debate over 
what terminology best characterizes the effect of a stay may be due to a 
failure to distinguish between a judicial stay (which does terminate 
proceedings) and a Crown stay (which does not). 

I agree with the views of Roach on this first question. It is a pure 
question of law and the authorities are clear. The plain dictionary meaning 
of the term “stay” is that it is a “suspension of judicial proceedings” or a 

                                                 
22  S. 579(1) and (2) provide as follows: (1) The Attorney General or counsel instructed 
by him for that purpose may, at any time after any proceedings in relation to an accused 
or a defendant are commenced and before judgment, direct the clerk or other proper 
officer of the court to make an entry on the record that the proceedings are stayed by his 
direction, and such entry shall be made forthwith thereafter, whereupon the proceedings 
shall be stayed accordingly and any recognizance relating to the proceedings is vacated; 
(2) Proceedings stayed in accordance with subsection (1) may be recommenced, without 
laying a new information or preferring a new indictment, as the case may be, by the 
Attorney General or counsel instructed by him for that purpose giving notice of the 
recommencement to the clerk of the court in which the stay of the proceedings was 
entered, but where no such notice is given within one year after the entry of the stay of 
proceedings, or before the expiration of the time within which the proceedings could have 
been commenced, whichever is the earlier, the proceedings shall be deemed never to have 
been commenced. 
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“postponement of carrying out judgment.”23 Former Chief Justice Lamer 
recently addressed the issue and concluded, “A stay of proceedings simply 
puts the charge on hold.”24 Black’s Law Dictionary gives the legal 
meaning of the verb stay as “to hold [it] in abeyance” and defines the noun 
stay as “a suspension of the case.”25 

There appears to be no room for disagreement with this common 
sense, and legal, understanding of the effect of a Crown stay entered 
pursuant to s. 579 of the Criminal Code. Given that the Crown can 
recommence the same proceedings at any point, after entering a s. 579 
stay, it is not accurate to say that the stay “terminates” or puts “an end” to 
the charge(s). It merely suspends the proceedings to await some further 
decision by the Crown as to the status of the prosecution. 

2. What is the effect of an order for a new trial under s. 
696.3(a)(i)? Does it create a reasonable expectation of 
either a re-trial or a verdict of acquittal and does the 
entry of a Crown stay in such cases leave some 
remaining stigma? 

Roach discusses these issues at pp. 3 – 9 and 42 – 43 of his Report. 
He points out that the statutory standard for obtaining one of the two 
available remedies under s.696.3 is that a “reasonable basis” exists “to 
conclude that a miscarriage of justice likely occurred.” Upon making this 
finding, the Minister of Justice must send the case back to the courts 
(either to the Court of Appeal, for a fresh appeal, or to the trial court for a 
“new trial”). Given this statutory scheme, the Minister does not determine 
issues of guilt or innocence. Rather, the Minister simply decides that the 

                                                 
23 The Concise Oxford Dictionary, 7th Ed. 1982, at p. 1039. 
24 Lamer Inquiry Report, p. 317. 
25 5th Ed. 1979, West Publishing Co., p. 1267. 
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case should be “returned to the judicial system” where the courts will 
determine the substantive issues. 

Professor Roach concludes that the s.696 process respects the 
separation of powers between the Executive and the Judicial branches, by 
referring likely miscarriages of justice back to the courts. He asserts that 
the judiciary has ultimate responsibility for convictions and that this 
process “creates a legitimate and reasonable expectation that a successful 
applicant’s conviction will be reconsidered by the courts.” 

A number of different views emerged from the panel. In particular, 
Mr. Scullion took the position that the Minister’s order pursuant to s.696 
does not create an expectation that there will be an adjudication by the 
courts. In his view, “it’s simply the method by which a case that is out of 
the system is put back in the system.” He further asserted that the 
Minister’s order actually “vacates the conviction” and thereby restores the 
presumption of innocence to the accused. Some panellists agreed with 
these views while others agreed with Professor Roach. As to whether the 
entry of a Crown stay leaves any residual stigma, the panellists’ views 
varied. Those panellists who took the position that the stay is a final 
“termination” of proceedings and that the s. 696 order does not create any 
expectation of an adjudication, tended to find little or no stigma from the 
entry of a stay in these cases. 

I agree with Mr. Scullion that the Minister’s order pursuant to 
s.696.3(3)(a)(i) must have the effect of vacating the conviction and 
restoring the presumption of innocence. Although the Criminal Code 
provisions do not expressly say this, the order of “a new trial” can only be 
possible if the conviction has in fact been vacated. Similarly, these 
Criminal Code provisions must have the effect of restoring the 
presumption of innocence in order for the accused to have “a new trial” 
under our system of law. However, I also agree with Professor Roach that 
the extraordinary nature of the s.696 process gives rise to a reasonable 
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expectation that there will be some kind of public court proceeding to 
resolve the case. 

Judicial processes are by definition, open public processes. 
Executive processes are generally not open and public. The conviction 
entered in these s.696 cases was entered by judicial order after an open 
public trial. When the executive sets aside the conviction, it does so after a 
necessarily confidential internal review of the case. The public knows only 
about the evidence that was aired publicly at the original criminal trial. 
When the executive sends the matter back to the courts, after finding a 
“reasonable basis” for a “likely” miscarriage of justice, the s.696 process 
creates a reasonable expectation that there will be some kind of public 
accounting for the case at a judicial hearing. 

Given my previous conclusion, that a Crown stay merely suspends 
the proceedings, it cannot amount to a final statement as to the validity of 
the prosecution. Furthermore, the process for entering a Crown stay by 
way of writing a letter to the Clerk of the Court means that no judicial 
hearing need take place. There is no opportunity for the accused to seek a 
judicial remedy and there is no opportunity for the court to adjudicate on 
the case in any way. 

I agree with the conclusions of the Lamer Inquiry on this point: 

A stay of proceedings may leave an impression with the public that the 
charge is merely being “postponed” or “the authorities,” in a broad 
sense, still believe in the validity of the charge. That impression is 
likely to be magnified where, as in this case, the accused had already 
been convicted and spent years in prison prior to his successful appeal. 

In all these circumstances, the entry of a Crown stay does leave 
residual stigma and is not a satisfactory final remedy in s.696 cases. It may 
be a perfectly appropriate interim remedy in some cases, as will be 
discussed below. 
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3. Do you agree with the Lamer Inquiry recommendations 
to the effect that a Crown stay should only be entered 
where there is a “reasonable likelihood of 
recommencement of proceedings” and that a 
withdrawal or the offering of no evidence should be 
utilized where Crown counsel concludes that there is no 
reasonable prospect of conviction? 

This issue is discussed in Professor Roach’s Report at pp. 21 – 29. 
He notes that the Crown has 4 options upon receiving a s.696 order from 
the Minister of Justice directing “a new trial”: first, to proceed to trial; 
second, to offer no evidence and invite an acquittal; third, to seek a 
withdrawal of the charge; and fourth, to enter a stay. There are two over-
arching distinctions between these various options. The first three options 
all require a court proceeding and some judicial supervision whereas the 
fourth option generally does not. In addition, the first two options produce 
a final verdict that will protect the accused against subsequent proceedings 
whereas the last two options provide no protection against double 
jeopardy. In other words, the Crown stay is the only option that is 
characterized by both a lack of judicial supervision and a lack of finality. 

In these circumstances, Professor Roach agrees with the Lamer 
Inquiry recommendations to the effect that the Crown should either offer 
no evidence, or withdraw the charge, where it has been determined that 
there is no reasonable prospect of conviction. The Crown stay should only 
be used “where there is a reasonable likelihood of recommencement of 
proceedings” and where, for example, the Crown simply needs more time 
to allow the police “to conduct further investigation.” 

Some of the panellists disagreed with the Lamer Inquiry 
recommendations. Mr. Gaul argued that “there is no practical difference 
between a withdrawal and a stay of proceedings” and that a stay is the 
quickest way to “end those proceedings,” without the necessity of a court 
appearance, when the Crown has decided that there is no reasonable 
prospect of conviction. Mr. Frater and Mr. MacFarlane Q.C. added that a 
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further difficulty with the Crown withdrawing charges is that the Criminal 
Code makes no mention of this procedure and so there is some uncertainty 
as to its status. 

I am in general agreement with Professor Roach, and with the 
Lamer Inquiry recommendations, in the particular context of s.696 cases. 
Although the Lamer Inquiry recommendations deal with the broad use of 
the Crown stay power, in all contexts, for example, at an initial trial, this is 
beyond the scope of my terms of reference. 

As set out in my earlier conclusions, it is especially in the context 
of s.696 cases that there is a real need for some public accounting and for 
some judicial supervision of the proceedings. It is for these reasons that I 
do not agree with Mr. Gaul’s argument that there is “no practical 
difference” between a stay and a withdrawal. A withdrawal must take 
place at a public court proceeding, there is some degree of judicial 
supervision and the accused is entitled to appear in court with counsel and 
seek judicial remedies. These are important differences that do not apply 
to a Crown stay. At an initial trial proceeding, where there has not yet 
been any public airing of the evidence, leading to a conviction, and where 
the Crown has decided that there is no reasonable prospect of conviction, 
Mr. Gaul’s point about the need for an expeditious executive remedy, like 
a Crown stay, might have greater force. However, the argument has no 
real persuasiveness in a case where the accused has spent years in jail, as 
did Driskell, after being convicted at a public trial, and has then gone 
through the confidential executive process of a successful s.696 review. In 
these latter cases, there is a real need for public proceedings and judicial 
supervision. 

As to the point made by Mr. Frater and Mr. MacFarlane Q.C., 
about the lack of any Criminal Code provision expressly recognizing the 
Crown power to withdraw a charge, the same argument could be made 
about many well-recognized procedural and substantive rules. The abuse 
of process power, the presumption of innocence, the degree of proof 
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beyond reasonable doubt, the entrapment defence, the limits on the 
defence of consent to serious physical assaults and the requirement that 
the actus reus must be voluntary are all well-known common law 
doctrines that are not mentioned in the Criminal Code. There are many 
more uncodified rules known to our criminal law and criminal 
procedure.26 

The Crown’s power to withdraw a charge is recognized in 
Canadian jurisprudence. At pp. 22 – 23 of his Report (footnotes 80 – 85), 
Roach refers to a number of leading commentaries and cites 8 of the 
leading cases from courts in New Brunswick, Saskatchewan, Ontario and 
Nova Scotia, including two decisions of the Supreme Court of Canada. I 
am therefore satisfied that the power to withdraw exists in Canadian law, 
either as an implied power that is necessarily incidental to the power to 
prosecute, or as a common law power. 

Given my conclusion that the Crown stay power is a temporary 
suspension of proceedings, pending a final determination by the Crown as 
to the validity of the prosecution, it is my view that a “stay” should only 
be exercised in a s.696 case where there is some reasonable likelihood that 
the proceedings will be recommenced. Assuming there is an ongoing 
investigation, then once it concludes the case should be brought back to 
court for final determination, either by way of trial, the offering of no 
evidence or the withdrawal of charges. Although the latter option is like 
the stay in that it does not provide any protection against double jeopardy, 
it is preferable to the stay because it is requested in open court, it is subject 
to some judicial supervision and it sends a clear message to the public that 
the Crown is not prosecuting the case, as opposed to temporarily putting 

                                                 
26  It is to be noted, however, that since the advent of the Charter of Rights and 

Freedoms, in the last 25 years, some of these matters are now entrenched in the 
constitution (e.g., the presumption of innocence). 
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the case “on hold” by entering a stay. The word “withdrawal” is on its face 
more telling than “stay.” 

4. If the stay is nevertheless to be utilized in s. 696 cases, 
should that decision be made personally by the 
Attorney-General (or D.P.P.) and only after hearing 
representations from counsel for the accused? 

Professor Roach discusses this issue at pp. 29 – 32 of his Report. 
He notes that the s. 696 order for a new trial is made personally by “the 
Minister of Justice” whereas the s.579 stay power is exercised by “the 
Attorney General or counsel instructed by him.” Furthermore, the s.2 
definition of “Attorney General” includes “his or her lawful deputy.” As a 
result, the stay power has been delegated down to the line prosecutor level 
in some jurisdictions whereas the s.696 power has been retained by the 
Minister. 

Professor Roach argues forcefully that in s.696 cases the s.579 stay 
power should be exercised personally by the Attorney-General or by the 
D.P.P. in those jurisdictions that have adopted a D.P.P. system. He asserts 
that this personal intervention by the Attorney-General would “help to 
focus responsibility and accountability” for the exercise of an executive 
power that prevents the successful s.696 applicant from accessing the 
courts and seeking a final verdict. Professor Roach further argues that the 
Attorney-General or D.P.P. should receive submissions from the accused’s 
counsel, prior to entering a Crown stay in s.696 cases, to help counter any 
tendency by the prosecutors and police to be defensive or intransigent 
about their theory of the case, given that the federal Minister of Justice 
will already have found a “likely” miscarriage of justice. 

When the panel of experts discussed this issue, there was broad 
agreement with Professor Roach’s recommendations to the effect that the 
stay decision in s.696 cases should be made at a very high level in the 
relevant Ministry of the Attorney-General or D.P.P.’s office and that 
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submissions should be received from the accused’s counsel. The only 
qualification was that Mr. MacFarlane Q.C., with Mr. Frater’s support, 
argued that the decision should be made at the Deputy Attorney-General 
level. Mr. MacFarlane Q.C. asserted that there was a broad trend in Justice 
Departments across the country “to insulate Attorneys-General from 
individual cases” in order to avoid the perception that the Minister is using 
the case “to drive a political agenda of some sort.” Mr. Gaul added that in 
British Columbia both the Attorney-General and Deputy Attorney-General 
are insulated by statute (the Crown Counsel Act) and that the stay decision 
would have to be made by the Assistant Deputy Attorney-General in 
charge of criminal prosecutions (subject to the Minister or Deputy issuing 
a published written directive over-riding the ADM’s decision). 

Given the broad consensus on this issue, and given the cogency of 
Professor Roach’s argument, I am in agreement with his two 
recommendations. I wish to comment on the one point where there is 
some minor disagreement between the experts, namely, whether the 
Crown’s decision to enter a stay in s.696 cases should be made at the level 
of the Attorney-General or Deputy Attorney-General. I am strongly of the 
view that the Attorney-General must be accountable for any prosecution 
within his/her Ministry that has led to a “likely” miscarriage of justice. 
This is the very essence of the Attorney’s historic role in the 
administration of justice, as Professor Edwards has explained so well in 
his writing on the subject.27 Accordingly, when such a case has arisen, and 
the line prosecutors in the Ministry are recommending that a Crown stay 
be entered, thus removing the case from any public court proceedings and 
from judicial supervision, the Attorney-General must take responsibility 
for that decision. The Supreme Court of Canada made a similar point, 

                                                 
27  John LI. J. Edwards, The Law Officers of the Crown, London: Sweet and Maxwell, 

1964; Edwards, The Attorney General, Politics and the Public Interest, London: 
Sweet and Maxwell, 1984. 
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when discussing the Crown stay power, in its unanimous decision in R. v. 
Dowson:28 

When one adds to these considerations the fact that, apart from the 
court’s control, the only one left is that of the legislative branch of 
government, given a choice, any interpretation of the law, which would 
have the added advantage of better ensuring the Attorney-General’s 
accountability by enhancing the legislative capacity to superintend the 
exercise of his power, should be preferred. 

The likelihood that the Attorney-General will be held accountable 
for his/her department’s handling of a “likely” miscarriage of justice is 
much greater if the Attorney has been directly involved in the decision-
making about the case. Although there is a risk that the Attorney-General 
will be wrongly attacked, on grounds that his/her involvement constitutes 
political interference in the case, the Attorney must be able to persuasively 
defend and explain the department’s decisions in such a case on non-
political grounds. I find it hard to believe that the Attorney-General would 
not already have been briefed on a s. 696 case, long before the decision to 
enter a Crown stay. These cases have a high public profile, they raise 
important issues of public policy and the Attorney will invariably have 
had some prior knowledge and involvement in the file. The entry of a 
Crown stay is simply one further step in a case in which the Attorney-
General should already have been engaged. 

Accordingly, I am of the view that if a “stay” is to be used in a 
s.696 case, the decision should be made personally by the Attorney-
General (or D.P.P., where applicable) on the advice of his/her senior 
officials, and only after receiving submissions from the accused’s counsel. 

                                                 
28 (1983) 7 C.C.C. (3d) 527 at 536 (S.C.C.). 
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5. Where a Crown stay is entered in a s. 696 case, should 
the stay be lifted before the expiry of the one year 
statutory period so that the Crown is then required to 
either proceed, withdraw or offer no evidence? 

This issue is discussed in Professor Roach’s Report at pp. 30 – 32 
and 61 – 62. He argues that in those s.696 cases that fall within the Lamer 
Inquiry guidelines, where a Crown stay is entered in order to permit an 
ongoing police investigation to be completed, the Crown should lift the 
stay within the s.579(2) one year limitation period. In this way, the case 
will be brought back to court and some judicial supervision of the 
proceedings will be insured. Otherwise, the one year limitation period will 
pass, the proceedings will be deemed “never to have been commenced” 
and the courts will arguably lose jurisdiction over the case. 

Professor Roach assumes that the police should be able to 
complete any re-investigation in a s.696 case within one year of the 
Minister’s order and that when the stay is lifted the Crown should be in a 
position to proceed with “either a new trial or the calling of no evidence.” 
However, he acknowledges that there may be exceptional cases where, at 
the end of the one year period, the accused is still under “active and 
fruitful investigation.” In these cases, the Crown should be obliged to re-
lay a fresh information at the end of the investigation and either “conduct 
a new trial or call no evidence.” In other words, a Crown stay should never 
be the final remedy in a s.696 case. 

The expert panel discussed this issue at the roundtable hearing. 
There was broad agreement with the proposition that a s.696 case, that has 
been stayed due to an ongoing re-investigation, should be kept under 
active review by the Crown in order to determine whether there is any 
reasonable prospect of conviction. However, the panellists disagreed as to 
the need to bring such a case back to court for either a trial or the offering 
of no evidence. Once again, the disagreement on this point turned on the 
debate about stigma and about the legal effect of a Crown stay. Mr. Gaul 
and Mr. Frater regarded the stay as “the best possible result” for the 
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accused because “it ends the prosecution, full stop” and “restores the state 
of nature” as the accused is deemed never to have been charged. 
Accordingly, they argued that there was no need to bring the case back to 
court since the Crown stay was a beneficial final remedy for the accused. 
Panellists like former Justice Marshall, on the other hand, supported 
Professor Roach because they regarded the stay as leaving some 
considerable stigma. Marshall argued that the legal fiction enacted under 
s.579(2) does not respond to the s.696 accused’s real experience of having 
been charged and convicted as a result of a “likely” miscarriage of justice: 

To me it’s not good enough to say that the charge is deemed, you 
know, deemed as it didn’t exist, because it does exist. And the people ... 
have had to live with it. 

In light of my previous conclusions, it will be apparent that I agree 
with Professor Roach on this issue. As previously stated, I do not agree 
with Mr. Gaul and Mr. Frater that a Crown stay terminates the prosecution 
and produces a beneficial result for the accused. It merely suspends the 
prosecution and, particularly in a s.696 case, it leaves a significant residual 
stigma. More importantly, it deprives the accused of any public accounting 
for the case in court and it prevents any judicial supervision and the 
possibility of judicial remedies. Accordingly, a Crown stay is not an 
appropriate way to end a s.696 case. Professor Roach’s recommendations 
are fair to the accused and they do not prejudice any legitimate public 
interests. If the police are conducting an ongoing investigation of the 
accused it will be appropriate to enter a Crown stay. At the end of the one 
year period, if the investigation still appears to be “active and fruitful,” it 
will be appropriate to let the stay lapse. But once the investigation is 
complete, the case should be brought back to court so that the Crown can 
give a public accounting and so that submissions can be made by both 
parties, under judicial supervision, as to the appropriate final disposition. 

I acknowledge that there are procedural difficulties in this regard 
but some process has to be devised. I do not recommend re-laying a fresh 



 

138 

information, if the Crown does not intend to proceed, but I do recommend 
that the Crown appear in court, after notifying the accused and counsel, 
and formally withdraw or offer no evidence on the old information. It will 
be up to the accused to decide whether to appear and to attorn to the old 
information in these circumstances. 

6. After a Crown withdrawal or offering of no evidence 
and an acquittal in s. 696 cases, should a further 
criminal procedure be available in which the accused 
can seek a finding of “wrongful conviction” or “factual 
innocence”? 

Professor Roach discusses this issue at pp. 32 – 43 and 59 – 61 of 
his Report. It is the most difficult and complex part of the Report. In 
essence, Professor Roach argues that the two traditional verdicts available 
through the criminal trial process, guilty and not guilty, are an insufficient 
response to the phenomenon of s.696 cases. As he puts it at p.36 of his 
Report: 

The general public, including those who interact with the wrongfully 
convicted, may need a more formal and official exoneration than a not 
guilty verdict to truly restore a person who has been wrongfully 
convicted to full standing in the community. Once a person has been 
convicted and imprisoned, something more than a not guilty verdict 
may be needed to fully and truly restore the presumption of innocence. 

At this stage of his argument, Professor Roach is assuming that a 
s.696 case has been returned to a trial court and a final verdict of “not 
guilty” has been entered, either after a re-trial or after the Crown has 
offered no evidence. As he notes, the difficulty with a traditional verdict of 
“not guilty” is that it covers a broad array of cases ranging from 
demonstrable factual/actual innocence to a Crown case that establishes 
probable guilt but falls just short of proof beyond reasonable doubt. As a 
result, it is said that this broad generic verdict does not amount to a true 
exoneration of the factually innocent. 
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Professor Roach concludes that a further criminal procedure should 
be available, at the accused’s election, in which he/she could attempt to 
establish factual innocence on a balance of probabilities and obtain a 
judicial declaration to that effect. Throughout this discussion Professor 
Roach uses the term “wrongful conviction” to describe actual/factual 
innocence, as opposed to legal innocence where the Crown merely fails to 
discharge its burden. Accordingly, he describes the proposed procedure as 
one “that would be used to declare the existence of a wrongful 
conviction.” However, he argues that factual innocence is not limited to 
DNA cases where there is conclusive proof of actual innocence. 

The panel of experts discussed this issue. Professor Roach 
conceded, at the outset of the discussion, that this was “the most difficult” 
issue he had to confront and that his proposal was a “somewhat tentative” 
exploration of the issue and that he made it “not without some doubt.” The 
reason for his hesitation, as he acknowledged, is that his proposal could be 
seen as “undermining the integrity of the not guilty verdict.”  He agreed 
that his proposal could lead to the situation in a s. 696 case where the 
Crown calls no evidence and invites a “not guilty” verdict, and the trial 
judge then turns to the defence to call evidence of “actual innocence.” In 
these circumstances, there is an obvious risk that those accused who 
accept the “not guilty” verdict, and decline to call evidence supporting a 
further verdict of “actual innocence,” would be perceived by the public as 
factually guilty. This is what Professor Roach means by “undermining the 
integrity of the not guilty verdict” because the new verdict of “wrongful 
conviction” or “factual innocence” tends to imply that the traditional 
verdict of “not guilty” really means “not proven.” 

The other panellists gave varied responses to Professor Roach’s 
proposal. Former Justice Marshall agreed with the proposal but strongly 
objected to the term “factual innocence” creeping into the criminal law, 
for the reasons set out above. He argued in a paper delivered in June, 2005 
to the AIDWYC Conference that the concept of a “wrongful conviction” 
is a broader term that encompasses all cases “where the convictions are 
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shown to have been materially influenced by egregious conduct or error 
by officers or agents of the state.” He repeated these views at the public 
hearing. Mr. Scullion suggested that the cases of demonstrable factual 
innocence, like Milgaard, Sophonow and Morin, are not problematic as 
very public apologies and exonerations take place outside of the criminal 
process and compensation is then paid by the state. It is the cases “that fall 
between the cracks, that are not factual innocence, the egregious error 
cases” that are more problematic in the s. 696 process. Mr. Gaul expressed 
concern about the stigma that would attach in those cases where the 
accused chooses not “to take that extra step and try and have a judicial 
determination [of] ... wrongful conviction.” Professor Quigley supported 
Professor Roach’s proposal but suggested that the burden should be on the 
Crown to negative innocence. Mr. MacFarlane Q.C. supported the 
proposal but suggested an informal truth-seeking hearing, without any 
formal allocation of a burden of proof, but where the accused would be 
obliged to testify. 

In their written submissions on systemic issues, counsel for 
Driskell and for AIDWYC recommended that “A joint study should be 
undertaken at the Federal and Provincial levels for the creation of an 
Innocence Hearing model for persons who have been wrongfully 
convicted.” They recommended that a pilot project should be set up in 
Manitoba, as one way to further study the proposal, noting that Bruce 
MacFarlane Q.C. had supported this idea during the panel discussion.29 

I have some concerns about Professor Roach’s proposal for a new 
form of “innocence” hearing. I believe that it risks undermining the 
integrity of the two traditional verdicts available at a criminal trial. Lamer 
J., as he then was, gave the majority judgment of the Supreme Court of 

                                                 
29 Systemic Submissions made on behalf of James Driskell and the Association in 

Defence of the Wrongly Convicted, pp. 36-38. 
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Canada in R. v. Grdic30 and cautioned against any attempt to qualify the 
verdict of “not guilty”: 

There are not different kinds of acquittals and, on that point, I share the 
view that “As a matter of fundamental policy in the administration of 
the criminal law it must be accepted by the Crown in a subsequent 
criminal proceeding that an acquittal is the equivalent to a finding of 
innocence”: see Martin L. Friedland, Double Jeopardy (1969) 
Clarendon Press, Oxford, p. 129 ... To reach behind the acquittal, to 
qualify it, is, in effect, to introduce the verdict of “not proven”, which is 
not, has never been and should not be part of our law. 

This decision has been repeatedly followed and I would be very 
cautious before recommending any new procedure that may depart from 
it.31 I am particularly concerned about the point made by Mr. Gaul, and 
acknowledged by Professor Roach, that those accused who choose not to 
undertake the new “innocence” hearing will be exposed to even greater 
stigma. This point is particularly important because in many s. 696 cases 
the “likely” miscarriage of justice will be due to a failure to preserve or 
disclose potentially exculpatory evidence years ago, resulting in an unfair 
trial. When these errors are discovered, many years later, it will often be 
too late to investigate the facts fully, present reliable evidence about the 
original events and then arrive at safe findings of fact on a balance of 
probabilities. In other words, the serious errors that were made in the past 
can forever destroy the chance of having a fair and accurate trial in the 
present. An accused who is caught in this dilemma, after a successful s. 
696 review, may be innocent but may also be unable to prove it on a 
balance of probabilities. It would be unfair to leave such an accused with 
the stigma of a tarnished “not guilty” verdict that would be perceived 
under such a process to really mean “not proven.” 

                                                 
30 (1985) 19 C.C.C. (3d) 289 at 293 – 294 (S.C.C.). 
31 For a recent review of the case law applying Grdic see: R. v. Mahalingan (2006), 80 

O.R. (3d) 35 (Ont. C.A.). 
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In this sense, I agree with former Justice Marshall that the term 
“wrongful conviction” ought not to be equated exclusively with “factual 
innocence.” There will be cases where the accused cannot prove “factual 
innocence” because of what Justice Marshall refers to as “egregious 
errors” committed in the past. We rely on fair trials to arrive at safe and 
accurate verdicts. Where serious mistakes have been made by the Crown 
or the police in the past, making it no longer possible to conduct a fair trial 
in the present, the accused has been “wrongly convicted” in the common 
sense meaning of that term, even though he/she may no longer be able to 
establish the so called “factual innocence.” 

In spite of the above concerns that I have about Professor Roach’s 
proposal for a new “innocence” hearing, I do agree with him that s. 696 
cases raise special concerns that may well require new and creative 
procedures in order to address the damage caused to factually innocent 
accused by a “wrongful conviction.” The Order in Council establishing 
this Inquiry expressly asked me to address the question of how a 
“declaration of wrongful conviction can be made” in s. 696 cases. I hope 
that Professor Roach’s Report, the panel discussion at the public hearing 
on September 18, 2006, and this Report have commenced a debate on this 
difficult topic. It requires further study in my opinion. Accordingly, I 
agree with the two recommendations proposed by Driskell and AIDWYC, 
namely, that there should be a joint Federal/Provincial/Territorial Study of 
the matter which could include a Pilot Project. 

In conclusion on this point, it should be noted that the entire 
discussion summarized above has been about the potential need for some 
form of “innocence” hearing but only in s.696 cases. This is because the 
Order in Council limits the question in this way. And yet many of the most 
notorious “wrongful convictions” in this country – Morin, Sophonow, 
Parsons, Dalton, and Druken – never reached the s. 696 process. This is 
another reason for recommending further study by a 
Federal/Provincial/Territorial body as to whether there is a need for a 
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“factual innocence” hearing in “wrongful conviction” cases, both in the 
s.696 context and in the appellate context. 

7. Are there suitable procedures presently available for 
making a finding of “wrongful conviction” or “factual 
innocence,” such as the s. 696 process, public inquires, 
tort actions or the existing compensation process? 

Professor Roach discusses this issue at pp. 43 – 55 of his Report. It 
is closely related to the previous issue because the argument in favour of a 
new “innocence” hearing, as part of the s.696 criminal process, is partly 
driven by the perceived inadequacy of the other existing processes. Roach 
exhaustively reviews various kinds of proceedings that are currently 
available in which a declaration of “wrongful conviction” might possibly 
be obtained by a “factually innocent” s.696 accused. Without attempting 
to summarize his analysis of each one of these processes, it is apparent 
that they all suffer from certain shortcomings. To illustrate the point, there 
is no currently available tort action in which a factually innocent accused 
can be compensated simply because he was “wrongly convicted.” Existing 
tort actions all require proof of negligence or malice or abuse of office or 
lack of reasonable and probable grounds, none of which are truly 
responsive to the core wrong in these s.696 cases where the accused has 
been convicted and imprisoned as a result of a “miscarriage of justice.” It 
could be argued that there should be a strict liability tort to compensate 
any “factually innocent” person who has been convicted and imprisoned, 
no matter how error-free and well-meaning his/her original trial.32 

                                                 
32  In U.S.A. v. Burns & Rafay, [2001] 1 S.C.R. 283 the Supreme Court of Canada 

discussed the phenomenon of “wrongful convictions” and noted that David 
Milgaard, who was factually innocent, was convicted and imprisoned for 23 years 
after a fair, error-free trial in which he was represented by able counsel and in which 
there was apparently no significant police or prosecutorial misconduct. 
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However, any tort action would still be costly and risky for the “wrongly 
convicted” accused to undertake, as Professor Roach points out. 

The panel of experts discussed this issue, although the discussion 
tended to focus almost entirely on the previous issue, for the reasons set 
out above. That discussion has already been summarized under the 
previous heading and there is nothing further to add. 

My conclusion in relation to Question 6 was that it requires further 
study. Given that Question 7 is closely inter-related with Question 6 it 
should also be the subject of this further study. For example, the further 
federal/provincial study of Question 6 that I have recommended might 
conclude that a simple new civil or administrative procedure, 
characterized by non-adversarial mediation/arbitration, without any 
burden of proof or formal rules of evidence and without any of the 
existing tort law requirements, would be the best solution to the problem 
of exonerating “factually innocent” accused who have been “wrongly 
convicted.” If this conclusion was reached there would then be less need 
to introduce a new criminal verdict of “factual innocence” or “wrongful 
conviction” that runs the risk of undermining the traditional verdict of “not 
guilty.” 

In light of this close inter-relationship between the present issue 
and the previous issue they should both be the subject of further study and 
any related pilot project or projects. It should also be noted that 
Federal/Provincial/Territorial Justice Ministers are currently reviewing 
compensation guidelines for the wrongfully convicted.33 Given Canada’s 
obligations in relation to compensation in cases of “miscarriage of 
justice”, pursuant to Article 14(6) of the International Covenant on Civil 

                                                 
33  See: News Release, November 9, 2005, Federal/Provincial/Territorial Meeting of 

Ministers responsible for Justice, Whitehorse, Yukon. 
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and Political Rights, I recommend that the study and related pilot projects 
concerning Questions 6 and 7 ought to be linked to the Ministerial review 
of compensation guidelines. 

Conclusion 

Applying my recommendations to the particular facts of Driskell’s 
case, it can be seen that the entry of the Crown stay on March 3, 2005 does 
not accord with my view of best practice or a fair and just result. There 
was no suggestion of an ongoing re-investigation that might implicate 
Driskell. Furthermore, the stay was allowed to lapse upon the expiry of the 
one year limitation period and the case was never brought back to court 
for a determination, under judicial supervision, as to the final status of the 
prosecution. 

However, it is apparent that Crown stays are quite commonly 
entered in Manitoba in cases where the Crown has determined that there is 
no reasonable prospect of conviction and where the Crown does not intend 
to request further police investigation. Accordingly, the Crown stay in this 
case was entered in accordance with the existing Manitoba practice and 
did not amount to misconduct. 

It should be apparent from my previous conclusions and 
recommendations that I believe the current practice needs to change, at 
least in the context of s. 696 cases.   
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VI. REVIEW OF THE ROLE OF RCMP LABORATORY IN 
DRISKELL’S PROSECUTION - FORENSIC SCIENCE 
ISSUES 

A. Summary of the Evidence Relating to the 
Microscopic Hair Analysis in Driskell’s Case 

In his various police statements, Zanidean maintained that during 
the winter of 1989-90 Driskell had proposed various schemes for killing 
Harder and disposing of the body, some involving the use of his van.  
Gumieny also claimed that Driskell had talked about using the van to 
kidnap and kill Harder, although he gave less detail than Zanidean about 
how the van was to be used. 

On October 9, 1990, after Gumieny and Zanidean had come 
forward with their allegations linking Driskell to Harder’s murder, the 
police stopped Driskell and an acquaintance, Donald Bannerman, while 
they were driving together in Bannerman’s van.  Bannerman explained 
that he had acquired the van from Driskell “around the end of July 
[1990]”,34 and consented to a police search of the vehicle.  Cst. Conrad 
Pearson searched the van the next day (October 10, 1990), vacuuming the 
floor and seizing a rug from the rear cargo area.  He also found a single 
hair on the van wall.  Pearson took these and a number of other items to 
the RCMP Forensic Laboratory in Winnipeg and gave them to Tod 
Christianson, a hair and fibre analyst.  He also submitted a large number 
of hairs found at the gravesite believed to have come from Harder’s 

                                                 
34  The police later found a bill of sale indicating that the van had been transferred from 

Driskell to Bannerman on August 9, 1990. 
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scalp.35 Consistent with the practice at the time, Christianson did not make 
notes of his initial meeting with Pearson or of most of his subsequent 
conversations with Pearson and other WPS forensic identification officers. 

In 1990-91, Tod Christianson was one of about five hair and fibre 
examiners in the Winnipeg Laboratory of the RCMP Forensic Laboratory 
Services (“RCMP FLS”.  He had been a hair and fibre examiner for about 
seven years (including one year as a trainee), and had worked on almost 
470 prior hair and fibre cases.  He had presented microscopic hair 
comparison evidence in 26 previous cases.36 

Christianson examined the exhibits he received from Pearson and 
identified 34 “questioned” human hairs from the van,37 which he 
proceeded to compare microscopically against a “representative array” of 
six “known” hairs from the gravesite, and an additional group of about 20 
known hairs (the “bulk mount”).38 He concluded that three of the 
questioned hairs from the van were microscopically “consistent” with the 
known hairs, i.e, that for each questioned hair there was a specific known 
hair, from either the array or the bulk mount, that displayed the same 

                                                 
35  Harder’s body had been disturbed by animals, and the hairs found near the gravesite 

were clumped together in a manner characteristic of hairs from a corpse.  Subsequent 
mitochondrial DNA testing has confirmed that the hairs come from a single 
individual.  The inference that the gravesite hairs are Harder’s is overwhelming, and 
has never been challenged. 

36  In six other cases, Christianson had testified about fibre examinations or other 
physical matching evidence. 

37  Christianson began with 35 hairs: the single hair Pearson had found on the side wall; 
25 hairs from the rear carpet, and 9 hairs from the floor vacuumings.  However, one 
of the hairs was readily identifiable on microscopic examination as an animal hair, 
leaving him with 34 human hairs to compare against the known samples. 

38  The examination process is described in detail in Douglas Lucas’s Report (see 
Appendix G). 
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combination of features, “within normal range of variation”.39 
Christianson agreed that deciding whether the differences between two 
hairs fell within the “normal range of variation” involved a “somewhat 
subjective” determination, and that different hair examiners sometimes 
disagree. 

Consistent with his training, Christianson made detailed notes of 
the appearance of the six known hairs in the array, but did not make notes 
about the known hairs in the bulk mount.  The RCMP Hair and Fibre 
Section Methods Manual (“The Methods Manual”) directed hair examiners 
not to make detailed notes with respect to the questioned hairs.  If a 
questioned hair was found to be “consistent” with a known hair, they were 
directed to note “only the length of the hair, the condition of the root, and 
any unusual features”.  Accordingly, Christianson made only minimal 
notes of the characteristics of the three “consistent” questioned hairs.  
Since two of the three “known” hairs he used as direct comparators were 
from the bulk mount, they are also not described in his notes. 

At the time, it was not RCMP Laboratory policy or practice to 
have forensically significant hair comparisons reviewed by a second hair 
examiner.  This kind of “peer review” sometimes occurred informally, but 
Christianson would not document it in his notes, and does not recall any 
“peer review” occurring in this case.  His superiors would have reviewed 
his file and report, but these would have been purely paper reviews.  It was 
also not standard practice to photograph forensically significant hairs; 
indeed Christianson indicated that photography was discouraged because 
it “had the potential to be misleading”.  His practice was to take photos 

                                                 
39  In this case, Christianson determined that one questioned hair “consistent with” one 

of the six known hairs in the array, and that two questioned hairs were “consistent 
with” specific known hairs on the bulk mount.  He did not  identify or describe the 
bulk mount hairs in his notes, but would have marked them on the bulk mount slide. 
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only “when there was some kind of an anomalous feature or something of 
interest that I wanted to forward on and share with examiners from other 
labs”.  The hairs in this case had no distinctive features, and Christianson 
did not photograph them. 

Christianson set out his conclusions in a Report dated January 9, 
1991, the relevant portion of which stated: 

Scalp hairs consistent with having originated from the same person as 
the known scalp hair sample, Exhibits 42 and 48, were found as 
follows: 

Exhibit 134: one (1) scalp hair 

Exhibit 141: two (2) scalp hairs 

This wording was based on “guidelines” in the Methods Manual.  
Christianson’s supervisors would have reviewed the report, and then sent 
it to the police.  His notes would not have gone to the police or Crown 
without a specific request for them.  Christianson does not recall such a 
request in this case, and none is documented in the Crown, WPS or RCMP 
files.  Christianson referred to his notes during his trial testimony, but does 
not recall anyone asking to see them. 

Christianson testified at Driskell’s trial on June 5, 1991.  He 
appears not to have met with either Dangerfield or Lawlor before taking 
the witness stand.   

RCMP Laboratory hair examiners were expected to testify in 
accordance with the “guidelines” in the Methods Manual, which 
recommended using the term “consistent with”.  Accordingly, 
Christianson told the jury that he had identified three of the questioned 
hairs from the van as “consistent with the hair samples from the 
gravesite”.  When asked what he meant by “consistent”, Christianson 
described the microscopic hair examination process, and then stated: 
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[W]hen I say that a hair is consistent, as I have in this case, that means 
that the hairs have all of the features that the known samples have, 
within normal biological variation, and there’s nothing, nothing you 
would – that you can’t account for.  So that if there was some feature, 
for example abnormal colour or something like that, that would cause 
that hair to be eliminated.  So, it falls exactly within the range of the 
variation of the known sample with no unaccounted for differences 
whatsoever. 

And the point about this type of analysis is that it’s not a positive 
identification, all right, because the only way you could do that is to 
look at all the hairs from all the person’s head that exist, and that’s an 
impossibility.  But I can tell you, based on my experience, that the 
chances of just accidentally picking up a hair and having it match to a 
known sample are very small.  So if the hair is consistent, that means it 
either came from the same person as that known sample or from 
somebody else who has hair exactly like that. 

And in order to give you a sort of guideline or a rule of thumb to 
determine how much weight to put on that, you can look around the 
room and just see how many people even have similar hair styles.  If 
you look at one hair and you examine those 20 features, it’s got even 
more information than you can see by looking at different lengths of 
hair and different colours and different hair styles.  That’s not to say 
that you can’t accidentally meet somebody or two people on the street 
that have exactly the same kind of hair, just like sometimes you 
accidentally mistake one person for another, but the chances are not 
very high.  So that’s basically what hair comparison is like. 

In cross-examination, Christianson elaborated on this evidence as 
follows: 

Q:  You’re not saying that there wouldn’t be, in the City of 
Winnipeg, four hundred people with hairs that would be similar to the 
two [sic] that you found? 

A: I’m not saying anything.  In fact, I specifically address only 
the questioned hairs and the known sample that I’m dealing with, and I 
conduct my comparison only on those, and I don’t consider the 
possibilities of other people, only the standards that I’m looking at. 

Q: But would it be possible to have 4,000 people with similar 
characteristics to the two samples [sic] that you found? 
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A:  Well, I don’t know what the number would be so I don’t feel, I 
don’t feel it’s appropriate to use a number like 4,000.  I feel it’s 
appropriate to describe it in the way that I just did where you consider 
it to be – it’s actually a pattern recognition problem, and it’s just like 
recognizing faces.  There are so many characteristics on the hair that 
you become familiar with looking at that it becomes like looking at a 
face, and you and I both know that it is possible to confuse a face.  

Q:  Okay. 

A: But when you’re looking at it in detail for a specific face, the 
chances become less. 

At the Inquiry, Christianson defended the use of the term 
“consistent with”, stating that despite the criticism of this expression in the 
Morin Inquiry Report,40 he still considered it a good term and would 
continue to use it today, for want of a better alternative.  Christianson 
agreed that there was a legitimate concern that the term might mean 
different things to different people, but stated: 

I think it indicates that we [forensic scientists] need to do a better job of 
explaining what we [mean], but I doesn’t mean that we necessarily 
have to abandon the use of the word. 

He thought he had properly explained what he meant in his trial 
evidence, stating: 

                                                 
40  In the Morin Inquiry Report, Commissioner Kaufman expressed concern about the 

use of the term “match” in hair microscopy evidence, noting its potential to confuse 
and mislead the fact finder.  I share this concern, and agree with Commissioner 
Kaufman that the term “match” should be avoided in testimony.  Nevertheless, I 
have chosen, with some hesitation, to use the term in this Report as a convenient 
shorthand for a conclusion by a hair examiner that a questioned hair had the “same 
combination of features, within normal range of variation”, as a specific known hair 
– the test applied by Christianson when he conducted hair microscopy examinations.  
This is the same sense that the term was used in the Methods Manual and by 
Christianson in his trial testimony. 
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I don’t feel the need to change any wording from the way I put it at 
trial.  I mean, [the questioned hairs] either came from that person or 
someone else with hair that is identical to them, and I think that chance 
is remote.   

The Methods Manual suggested that hair examiners respond to 
questions about the probative value of a finding of “consistency” as 
follows: 

When careful examination by a qualified examiner indicates that a 
questioned hair is consistent with a known source, there are two 
possibilities.  Either the hair actually originated from that source, or 
there was a coincidental match.  Since it is possible for two different 
people to have hairs which are indistinguishable by present methods, it 
is known that coincidental matches can occur in forensic hair 
comparison.  However, based on my knowledge and experience as a 
hair examiner, I am of the opinion that such coincidental matches are a 
relatively rare event.  The explanation that the questioned hair actually 
originated from the known source is generally the more likely of the 
two. 

Christianson understood that examiners could use their own words, 
as long as they conveyed the critical point that a “match” is not a certainty.  
He preferred to explain the likelihood of a coincidental match by using 
non-numerical terms like “remote”, “very small” or “not very high”, 
which he felt conveyed the correct level of probability.  He told the 
Inquiry that he believed the numerical probability of a coincidental match 
occurring in the population was somewhere between 1 in 100 and 1 in 
1000, but explained that he preferred not to use these figures when 
testifying in court, as he considered them potentially prejudicial and 
misleading.  He did not give any numerical probability estimates in his 
trial testimony. 

Although the Methods Manual stated that “[t]he strength of a 
finding of similarity depends on such factors as the number of questioned 
hairs found to be similar to the known sample, the presence of unusual 
characteristics, the racial origin of the hairs involved and whether or not 
complete hairs were found”, Christianson did not refer to any of these 
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factors in his trial testimony or explain how they affected the significance 
of his conclusions.  At the Inquiry, Christianson defended this decision, 
stating: 

Well, the hairs are still a match, and it's like a threshold, and the match, 
or the consistent conclusion does not rely on there being some kind of 
distinctive individualizing features. … [T]his was in the manuals, but 
by the time I was doing the hair comparisons, the trend was to move 
away from doing that [i.e., distinguishing between “strong positive” 
and “positive” conclusions].  The trend was to simply determine 
whether hairs were consistent or not.  And I agree with that concept. 

In Christianson’s view, if two hairs were microscopically 
“consistent”, this meant that “the chances are not very high that the hairs 
originated from different sources”.  

Christianson told the jury at Driskell’s trial that “the chances of 
just accidentally picking up a hair and having it match to a known sample 
are very small”.  However, as a matter of elementary statistics, the 
probability of finding a coincidental match in a group of hairs depends on 
the size of the group.  Christianson did not tell the jury how many 
questioned hairs he had examined, or explain how this affected the 
likelihood of a coincidental match arising, although he agreed at this 
Inquiry these were relevant considerations bearing on the significance of 
his conclusions. 

At this Inquiry, Christianson explained that he based his belief that 
coincidental hair “matches” were rare on studies by the former RCMP 
Hair and Fibre Section Chief Scientist, Barry Gaudette41, on his own 

                                                 
41  B.D. Gaudette and E.S. Keeping, “An Attempt at Determining Probabilities in 

Human Scalp Hair Comparison”, 19 J. Forensic Sci. 599 (1974).  In their paper, the 
authors estimated that “[i]f one human scalp hair found at the scene of a crime is 
indistinguishable from at least one of a group of about nine dissimilar hairs from a 
given source, the probability that it could have originated from another source is very 
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experience as a hair examiner, and on his performance on an RCMP 
training exercise known as the “hundred hair test.”42 

During his trial testimony, Christianson sought to explain the 
significance of his conclusions by drawing analogies with jurors’ own 
ability to distinguish between different hairstyles and faces.  These were 
Christianson’s own analogies, not drawn from his training or the hair 
microscopy literature.  He thought they were “conservative”, explaining 
that “one does meet people with similar hair on the street”, and noting that 
both hair comparisons and facial recognition involve “pattern recognition 
based on biological features.”   

Although he noted some minor errors and misstatements43 in his 
trial evidence, Christianson generally stood by both his conclusions and 
the manner in which he had explained them to the jury, stating: 

I am happy with the way the evidence was presented in Driskell.  I 
think it was as good as I really could have done it … 

                                                                                                                         

small, about 1 in 4500”.  Christianson thought this estimate was too low and believed 
that the actual probability was between 1 in 100 and 1 in 1000. 

42  Trainees were given 100 questioned hairs and had to decide how many (if any) were 
microscopically similar to a known sample.  Since the questioned hairs were not 
intended to be representative of the population at large, no inferences could be drawn 
from this about the general rate of coincidental matches. 

43  Specifically, Christianson indicated to the jury that the known hair samples he had 
examined came from the police exhibits 42 and 48, whereas they actually came 
exclusively from exhibit 48.  Further, when explaining what he meant when he said 
that a questioned hair was “consistent with” the known sample, Christianson had 
erroneously suggested that this meant that the questioned hair “ha[d] all o the 
features that the known samples had, within biological variation”.  In reality, the 
questioned hair did not have to have all of the features of every known hair 
Christianson examined; rather, what Christianson looked for was a single known hair 
either in the six-hair array or the bulk mount that had the same combination of 
features, “within normal biological variation.” 
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He expressed his continued confidence in the validity and utility of 
hair microscopy.  

In 2002, the hairs from Driskell’s case were sent to the United 
Kingdom for mitochondrial DNA (mtDNA) testing by the Forensic 
Science Service (FSS).  This testing revealed numerous differences 
between the mtDNA sequences of the gravesite hairs and the three 
questioned hairs from Driskell’s van.  Accordingly, the FSS concluded 
that there was “extremely strong support for the proposition” that the three 
questioned  hairs “did not originate from the same person as the hair from 
the gravesite” [i.e., Harder].44 Further, the FSS found that the mtDNA 
sequences of the three questioned hairs were significantly different from 
one another, and that “the number of differences is sufficient to conclude 
that the hairs originated from three different individuals.”45 

B. Analysis 

Sections 1(d) and (e) of the Order in Council direct me: 

(d) To consider the role of the RCMP Laboratory in the 
prosecution of James Driskell, and to review any systemic issues that 
may arise out of its role. 

(e) To give advice about whether any aspect of this case should be 
further studied, reviewed or investigated and by whom, and to make 

                                                 
44  The FSS ordinarily uses a seven-point scale for expressing “the value of a match or 

non-match’, ranging from “inconclusive” at the low end to “extremely strong 
support” at the high end.  However, in this case, the FSS appears to have considered 
the differences between hair #13 and the gravesite hairs to be so numerous to allow 
an unqualified statement that this hair “did not” come from Harder. 

45  Specifically, the FSS found thirteen differences between hairs #5 and #13, nine 
differences between hairs #5 and #29, and twelve differences between hairs #13 and 
#29.  As with the comparison between questioned hair #13 and the known hairs, the 
FSS appears to have considered the differences between the questioned hairs to be so 
numerous that this conclusion could be stated without qualification. 
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systemic recommendations arising out of the facts of the case which the 
commissioner considers appropriate. 

The focus of this part of the Inquiry is on the hair microscopy 
evidence at Driskell’s trial, and on any systemic issues arising out of this 
evidence.  I must address three distinct questions: 

(i) Did Tod Christianson conduct his microscopic hair 
examinations and present his evidence at Driskell’s trial in 
accordance with accepted professional practices and 
standards at the time? 

(ii)  With the benefit of hindsight and in light of subsequent 
scientific developments, is it now possible to identify flaws 
in these historical standards and practices?  

(iii)  Considering the matter prospectively, what systemic 
recommendations should I make arising out of the facts of 
this case? 

The panel, chaired by Mr. Lucas, which assisted me in exploring these 

issues, also included (in alphabetical order): 

• Michael R. Bromwich, the former Inspector General of the 
US Justice Department, and now a partner with the US law 
firm Fried, Frank, Harris, Shriver & Jacobson LLP, where 
he heads the internal investigations, compliance and 
monitoring group.  As Inspector General, he led a review of 
the FBI Laboratory; he is currently leading an independent 
investigation into problems at the Houston Police 
Department Lab and Property Room; 
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• Dr. Peter R. De Forest, a Professor at the John Jay College 
of Criminal Justice (City University of New York), and an 
expert in forensic hair microscopy; 

• Dr. Joel Mayer, the Deputy Director of Scientific Affairs at 
the Centre of Forensic Sciences of Ontario; 

• Dr. William J. Tilstone, currently a deputy Director of the 
National Forensic Science Technology Center in Largo, 
Florida and formerly the Director of the State Forensic 
Science laboratory in Adelaide, South Australia; 

• Peter J. Neufeld, the co-founder and co-director of the 
Innocence Project at the Benjamin N. Cardozo School of 
Law (Yeshiva University) in New York City; 

In considering these questions, I have benefited enormously from 
the views of a number of people with great expertise in forensic science 
and laboratory management and oversight issues.  The Commission 
retained Douglas M. Lucas, the former head of the Centre of Forensic 
Sciences of Ontario, to prepare a report addressing both aspects of s. 1(d) 
of the Order in Council.  First, he was asked to review Tod Christianson’s 
laboratory work and trial testimony, and provide an opinion on whether 
Christianson had acted in accordance with “sound professional and 
scientific practise at the time.”  Second, he was asked to identify any 
broader systemic issues that he saw arising out of the RCMP Laboratory’s 
role in the Driskell case.  Mr. Lucas provided his report on August 17, 
2006 and a brief addendum on September 11, 2006.46  On September 21, 
2006, a panel of distinguished experts attended before me for a “round 
table” discussion in which they commented on the “systemic issues” 

                                                 
46 Appendices G and H 
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aspects of the Inquiry relating to forensic sciences.  They responded to a 
series of broad questions presented by Commission Counsel, and counsel 
for the parties were permitted to ask their own questions.  I have found 
this discussion extremely helpful in grappling with the difficult issues 
raised in this Inquiry. 

After some earlier reservations, all parties, including the RCMP 
FLS, had accepted the validity of the FSS mtDNA results and agreed that 
the three questioned hairs from the van were not Harder’s.  I agree fully 
with this conclusion, and find that the three hairs found in the van did not 
come from Perry Harder and, indeed, came from three different 
individuals.   

Christianson’s evidence at trial, in substance, was that the three 
hairs very likely were Harder’s.  As Mr. Lucas points out, there are two 
possible explanations for this apparent discrepancy.  First, the hairs may 
not, in fact, have been microscopically similar, i.e., Christianson may have 
overlooked dissimilarities or failed to appreciate their importance.  
Second, Christianson may have been correct that the hairs were 
microscopically similar, but this similarity may have been purely 
coincidental.  This second explanation, while supportive of his laboratory 
analysis, would raise questions about the reliability of hair microscopy 
evidence as a technique, and about the accuracy of Christianson’s trial 
testimony concerning the probative value of a microscopic hair “match”.  
Since the hairs were destroyed during the mtDNA testing and 
Christianson’s observations cannot now be reviewed, it is impossible to 
determine conclusively on the evidence before me which of these two 
theories is correct. 

The RCMP FLS cooperated fully with Mr. Lucas’s inquiries.  Mr. 
Lucas was favourably impressed by Christianson’s training, noting that the 
FLS hair and fibre training program was unusually “formal and 
structured” compared to the programs typically offered by other forensic 
laboratories at the time.  He was “satisfied that Mr. Christianson was fully 
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qualified to perform the H&F [hair and fibre] examinations in the Harder 
case”.  This assessment has not been challenged by any of the interested 
parties, and I accept Mr. Lucas’s conclusion that Christianson was 
adequately trained and formally qualified to conduct microscopic hair 
examinations.  However, as explained below, I have some concerns about 
how he was trained to present his conclusions in court. 

Mr. Lucas reviewed in detail the methods and techniques 
Christianson used during his laboratory examination, and concluded that 
they: 

… were well documented in a Methods Manual and were, with minor 
exceptions, generally accepted in forensic science.  The exceptions 
were lower magnifications than commonly employed, no requirement 
for protective gloves during examinations, and no requirement for 
independent verification of conclusions. 

He also comments that Christianson’s report was “briefer than 
what would have been the general practice in such a case in many forensic 
labs in the 1990/91 period”, although it was drafted in accordance with 
RCMP FLS standards.  The first question I must consider is whether any 
of these departures from generally accepted practices should have been 
recognized as problematic by the RCMP FLS officials responsible for 
setting laboratory policy. 

On the issue of magnification, Mr. Lucas notes that the levels the 
RCMP Methods Manual specified should be “the most commonly used” 
(i.e., 100× and 125×) were “lower than many hair examiners would use”.  
However, the Methods Manual specifically instructed examiners to use 
higher magnifications “when more detail is required”.  On the evidence 
before me, I cannot say that the RCMP’s choice of default magnification 
was wrong.  Further, it would be speculative to conclude that Christianson 
might have spotted some distinguishing characteristics in the hairs in this 
case if he had used a higher magnification.   
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With respect to the RCMP Laboratory’s exhibit-handling practices, 
it would undoubtedly have been preferable for examiners to have worn 
gloves.  However, Mr. Lucas notes this did not become standard forensic 
laboratory practice until some years after Driskell’s case.  In any event, 
Christianson’s handling of the hairs does not seem to have affected any of 
the test results in this case.  While the FSS did find contaminating DNA 
on one of the gravesite hairs, which could have come from Christianson’s 
or the police’s handling of the hairs, this contamination was detected and 
controlled for, and did not affect the final mtDNA test results.   

The RCMP Laboratory’s terse report-writing style is somewhat 
more problematic.  As Mr. Lucas notes:  

It was more general practice in forensic labs in this period to include in 
their reports information about all their findings, such as the number of 
hairs found on an item, even those which were not consistent with the 
knowns. 

This omitted information was important, since the likelihood of a 
coincidental microscopic “consistency” cannot properly be assessed 
without knowing how many questioned hairs have been examined.   

In my view, a shortcoming in the RCMP Laboratory’s hair 
microscopy practices in the early 1990s is the failure to have “positive” 
conclusions reviewed and verified by another examiner.  Mr. Lucas notes 
that this kind of verification procedure was not “universal practice in 
1990/91” in other laboratories, but that it was a standard practice in “some 
laboratories in which there was more than one qualified hair examiner”.  
The Winnipeg Laboratory had as many as five qualified hair examiners on 
staff during the early 1990s, and did implement a verification policy some 
years later, without any apparent difficulty. 

The forensic science panellists all agreed on the importance of 
verification.  As Mr. Lucas observed during the panel discussion: 
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The scientific working group on materials analysis guidelines just in 
effect say that it’s desirable to have a second hair examiner verify every 
association that may have a probative value.  And I think that 
represents the view of the profession ... 

While I am cautious about criticizing past practices with the 
benefit of hindsight, it was widely recognized at the time that microscopic 
hair comparisons are highly subjective, and that different examiners 
sometimes disagree.  In these circumstances, the benefits of having hair 
comparison results reviewed by another examiner should have been clear.  
Findings of microscopic “consistency”, when presented as highly 
probative on the issue of identity (even if not decisive), were likely to 
carry great weight with juries in what were generally very serious criminal 
cases.  Indeed, other laboratories had by this time recognized the 
importance of verification and implemented appropriate review 
procedures.  The RCMP FLS should have taken similar steps, at least in 
facilities like the Winnipeg Laboratory with multiple hair examiners on 
staff. 

The lack of contemporaneous verification of Christianson’s 
observations has had several unfortunate consequences in this case.  From 
Driskell’s point of view, it is not unreasonable to assume that there might 
have been microscopic dissimilarities between the hairs that a second hair 
examiner might have noticed.  While it cannot be known exactly how the 
hair microscopy evidence influenced the jury’s deliberations, Christianson 
gave compelling testimony in which he presented his results as highly 
probative on the issue of identity.  Further, since the hairs of interest in 
this case were at least partially consumed by the mtDNA testing in 2002, it 
is no longer possible to review and either confirm or refute Christianson’s 
conclusions.  The absence of a verification protocol in the RCMP’s 
Winnipeg Laboratory in 1990-91 thus puts everyone at this Inquiry 
(including, I should note, Mr. Christianson himself), at a considerable 
disadvantage.   
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Mr. Lucas and the panellists also identified several areas where the 
RCMP FLS’s procedures in 1990-91, while consistent with practices in 
other laboratories at the time, are lacking when assessed against present-
day standards.  First, Christianson’s notes, while kept in accordance with 
the existing RCMP FLS policies, were much less detailed than would be 
expected in an accredited laboratory today.  In particular, he did not make 
detailed notes of the characteristics of the three questioned hairs he 
concluded were microscopically “consistent with” the known hairs.  As 
Mr. Lucas points out, this severely limited Christianson’s supervisors’ 
ability to assess the validity of his conclusions when reviewing his file.  
All of the panellists agreed that proper notes are essential to peer review, a 
central feature of scientific validity. 

When assessing whether historical laboratory practices were 
reasonable, it must be asked whether the problems identifiable today 
should have been apparent at the time.  In this regard, it is significant that 
it was an established RCMP FLS practice in 1990-91 for Christianson’s 
immediate supervisor to conduct a “technical review” of his work by 
reviewing his notes.  As Mr. Lucas notes, it is undisputed that this review 
“would not have been capable of validating Mr. Christianson’s 
conclusions because of the minimal descriptions in the work notes of the 
[questioned] hairs”.  The RCMP FLS, having apparently recognized the 
need for “technical reviews” in hair microscopy cases, should have 
ensured that hair examiners kept sufficiently detailed notes to make this 
review meaningful.  Instead, the Methods Manual specifically directed 
examiners not to make detailed notes of questioned hairs identified as 
“matching” known hairs – that is, the forensically significant comparisons.  
While I do not blame Christianson for following the established RCMP 
FLS note-taking policy, it is the policy itself that was wrong.  The effect of 
this policy was that hair examiners’ work could  not be subjected to any 
meaningful review. 

The panellists also noted that in 1990-91 the RCMP FLS, like most 
other forensic laboratories at that time, did not conduct microscopic hair 
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comparisons “blind” – that is, the examiner who compared the hairs 
generally knew something about the police theory of the case, and thus 
knew if the police were expecting to find a hair “match”.  The panellists 
agreed that it is important for someone in a laboratory to be briefed on the 
facts of the case in order to decide what tests to conduct.  However, they 
also agreed that it would be better for the actual laboratory work to be 
performed by a different examiner insulated from this knowledge, to 
minimize the insidious danger of “confirmation bias”. 

The forensic sciences appear to have been slow to implement 
safeguards like blind testing.  It would be unfair to single out the RCMP 
FLS for what appears to be a broader systemic problem in the forensic 
sciences community. 

Turning to the issue of Christianson’s trial testimony, Peter 
Neufeld succinctly observed during the panel discussion that: 

There are two components to hair microscopy.  The first is the 
observations to see whether two hairs are similar or dissimilar.  And the 
second one is, is if you can conclude that they are similar, what kind of 
probative inferences can be drawn from those observations. 

At Driskell’s trial, Christianson testified that he could find no 
microscopic dissimilarities between the three van hairs and the gravesite 
hairs that could not be explained as “normal biological variation”.  He 
then explained, through the use of analogies, that the likelihood of this 
microscopic similarity arising coincidentally was, in his opinion, “not very 
high” – i.e., that the far more likely explanation was that the hairs were all 
from the same person, Perry Harder.  Implicit in this latter opinion, and 
essential to it, was a factual claim about how frequently coincidental hair 
“matches” occur in the population.  While Christianson’s practice was to 
avoid giving a numerical probability figure, he used words and 
expressions indicating that coincidental matches were rare. 
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As noted previously, at the time of Driskell’s trial the RCMP FLS 
hair examiners were  specifically directed to use the term “consistent 
with” when describing their results.  The RCMP did not, of course, have 
the benefit of the Morin Inquiry Report’s criticism of this phraseology, 
and Christianson, in particular, cannot be faulted for following RCMP 
FLS policy.  Mr. Christianson continues to see nothing wrong with this 
language, and would use the term “consistent with” when presenting hair 
microscopy evidence today,47 notwithstanding the adverse comments in 
the Morin Inquiry Report: 

There are multiple difficulties presented by the use of the term 
‘consistent with.’  First, some use the term interchangeably with ‘could 
have’ originated or ‘cannot be excluded’ as originating.  The term is 
now shrouded in confusion. ... Second, the term ‘consistent with’ may 
be used by forensic scientists in other disciplines to mean something 
different.  For example, the jury heard testimony that Guy Paul Morin’s 
pocket knife was ‘consistent with’ the weapon which caused Christine 
Jessop’s death.  I did not take from this evidence anything more than 
the fact that his knife, and countless others, could not be excluded.  
Third, to some, ‘consistent with’ in common parlance would extend to 
anything that is not inconsistent with (i.e., anything which cannot be 
excluded).  Fourth, to some, ‘consistent with’ implies perfect or near 
identity of the two items.48 

The panellists at this Inquiry echoed Commissioner Kaufman’s 
concerns. 

Although I appreciate the difficulty of devising alternatives to 
terms like “consistent with”, I am troubled that forensic science examiners 
would continue to use this language today despite the concerns that have 

                                                 
47  The RCMP FLS stopped doing microscopic hair comparison work in the late 1990s.  

Mr. Christianson now holds an administrative position and no longer performs 
forensic laboratory work himself, although it appears that he is still occasionally 
called on to testify in historical cases. 

48  Morin Inquiry Report, pp. 340-41. 
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been raised about its potential to mislead judges and juries.  Even if the 
examiner believes they have a clear understanding of what they mean by 
the term, the problem is that their audience may not share this 
understanding. 

The main danger associated with the language of “consistency” is 
that a jury or judge may misinterpret a statement meant by a witness to 
suggest only a weak association, as indicating a much closer connection 
than the witness intends.  However, when Christianson used the term 
“consistent with” in microscopic hair cases, he was trying to indicate a 
strong association – that is, he wanted the trier of fact to understand that 
there was only a “remote” likelihood that the questioned and known hairs 
had different origins.  My concern with that testimony is not so much with 
the choice of language but, rather, with the substance of what he was 
trying to convey to the jury about the probative value of his microscopic 
observations on the critical issue in this case, namely, that Harder was 
very likely the source of the three questioned hairs found in Driskell’s van. 

As noted previously, Christianson told the jury: 

I can tell you, based on my experience, that the chances of just 
accidentally picking up a hair and having it match to a known sample 
are very small.  So if the hair is consistent, that means it either came 
from the same person as that known sample or from somebody else 
who has hair exactly like that. 

In Mr. Lucas’s opinion, “this statement is in accordance with 
[Christianson’s] training and would be agreed with by virtually all hair 
examiners, with the exception of the mention of the chances of a random 
match being ‘very small’, which some might not agree with.” 

I accept Mr. Lucas’s conclusion that Christianson’s testimony at 
the Driskell trial was in most respects typical of how hair microscopy 
evidence was presented in the early 1990s.  I also accept that Christianson 
believed (and still believes) that his evidence about the rarity of 
coincidental matches was fair and accurate.  However, I have concerns 
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about whether his opinion on this issue was scientifically justifiable, both 
at the time he gave his testimony and today.  Further, when I consider his 
testimony with the benefit of hindsight, I have concerns about whether the 
jury would have properly understood the limited probative value of the 
microscopic observations.   

In the Morin Inquiry Report, Commissioner Kaufman observed 
that: 

[T]he prejudicial effect [of microscopic hair comparison evidence] may 
be substantial, since the scientific opinion brings with it an aura of 
respectability and infallibility.49 

Several of the panellists noted that in the years since the Morin 
Report, there has been growing recognition of the importance of ensuring 
that judges and juries understand the underlying scientific basis for a 
stated conclusion, including all of the associated limitations and 
uncertainties. 

Dr. Peter De Forest emphasized that “[it] is of course a very, very 
important thing, [that the] limitations of the conclusions must be made 
clear so everybody really understands what you're saying”.  In the Driskell 
case, Christianson described to the jury at some length how he had 
compared the hairs concluded that they were microscopically similar.  
However, like other hair examiners at that time, he did not explain in any 
significant detail why he concluded this similarity was unlikely to be 
coincidental, nor did he set out the relevant factors that the jury should 
consider to appropriately assess the scientific validity of this belief.  He 
may not have fully appreciated that what he had been taught about the 
rarity of coincidental matches was largely conjectural and lacked a solid 
foundation. 
                                                 
49  Morin Inquiry Report, 315. 
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At trial, Christianson introduced the subject of coincidental 
matches by stating that “based on [his] experience, the chances of just 
accidentally picking up a hair and having it match to a known sample are 
very small”.  Framing the issue in this way was problematic for two 
reasons.  First, the relevant issue in this case was not the likelihood of a 
randomly chosen hair “accidentally matching” a known sample, but, 
rather, what conclusions (if any) could be drawn about the origin of the 
questioned hair when such a “match” was found.  These are different 
questions and a jury might not fully appreciate the distinction or be 
confused by it.  Second, it was critical that the jury understand that even if 
the chances of a particular questioned hair coincidentally matching a 
known sample were small, the more questioned hairs one examines, the 
greater the chances are of finding coincidental matches.  Christianson did 
not simply find three hairs in the van and discover that they all matched 
the gravesite hairs; rather, he found these three hairs by examining a larger 
group of 34 questioned hairs.  Accordingly, the relevant issue for the jury 
to consider was the likelihood that at least three hairs in this larger group 
would coincidentally match the known sample.  Since the jury was not 
told how many questioned hairs in total Christianson had examined, they 
were not able to address this question.   

As noted above, Christianson explained the significance of his 
microscopic observations to the jury through analogies with jurors’ own 
experiences observing hairstyles and facial features.  At the Inquiry, he 
advised that he had not intended these analogies to “give [the jurors] an 
idea about probabilities”, but had merely been trying to explain “how 
much information is present in the hair.”  However, the analogies might 
well have led the jury to believe otherwise, particularly when he linked the 
“hairstyle” analogy to the likelihood of a coincidental match, stating that it 
was meant “to give you a sort of guideline or a rule of thumb to determine 
how much weight to put on that” (Emphasis added). 

The key question for the jury with respect to the hair microscopy 
evidence was the likelihood that the hairs from Driskell’s van came from 
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Harder.  In my view, the jurors would quite naturally have understood 
from Christianson’s analogies that they should assess this likelihood by 
considering the chances that they would find themselves unable to 
distinguish different people’s hairstyles or facial features, even after 
examining them as closely as Christianson said he had examined the hairs.  
The clear implication of these analogies was that the jury should conclude 
that coincidental hair “matches” were exceedingly rare.  However, there is 
no relationship between the percentage of the population with completely 
indistinguishable hairstyles or faces, and the incidence of persons whose 
hairs are microscopically indistinguishable “within normal biological 
variation”.  Indeed, Christianson’s own estimate at this Inquiry was that 
the probability of finding a coincidental microscopic hair “match” was 
between 1:100 and 1:1,000 – a much higher estimate than a juror would 
likely extract from his analogies. 

The RCMP FLS Methods Manual distinguished between “strong 
positive” and merely “positive” results, suggesting that when there were a 
“large number of hairs in agreement” or when the hairs had “unusual 
characteristics”, a hair examiner could describe the likelihood of a 
coincidental match as “extremely remote”.  In contrast, hair examiners 
were advised to give a more guarded assessment of the probative 
significance of a mere “positive” result: 

When careful examination by a qualified examiner indicates that a 
questioned hair is consistent with a known source, there are two 
possibilities.  Either the hair actually originated from that source, or 
there was a coincidental match.  Since it is possible for two different 
people to have hairs which are indistinguishable by present methods, it 
is known that coincidental matches can occur in forensic hair 
comparison.  However, based on my knowledge and experience as a 
hair examiner, I am of the opinion that such coincidental matches are a 
relatively rare event.  The explanation that the questioned hair actually 
originated from the known source is generally the more likely of the 
two.  [Emphasis added] 

The Methods Manual also suggested that when hair examiners 
were asked to explain the basis for this opinion, they should refer to 
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“publications”, “attendance at workshops and seminars”, “discussions 
with others in the field”, “understudy training”, the “100 hair exercise” 
and other “proficiency tests”, and their years of casework experience. 

These references in the Methods Manual pre-date Driskell’s trial 
by some six and a half years.  Christianson advised the Inquiry that the 
suggested explanations were not considered mandatory, and that by 1990 
it was no longer the practice to distinguish “strong positive” from 
“positive” conclusions.  Accordingly, his approach was to treat all 
microscopic hair “matches” as giving rise to a strong likelihood that the 
hairs shared a common origin, regardless of the number of “matching” 
hairs or the presence or absence of “unusual characteristics”.  Further, his 
standard approach when testifying was to characterize the chances of 
“matching” hairs coming from different sources as “remote”, “very 
small”, or “not very high” – a considerably more forceful statement than 
the recommended phrase in the Methods Manual.  He advised this Inquiry 
that this was how he had been trained to present hair microscopy evidence.  
I accept this explanation, and accept that there was a change in RCMP 
FLS policy – either formal or de facto – from the somewhat more cautious 
approach outlined in the Methods Manual.  I also accept that Christianson 
believed that what he regularly told judges and juries about the probative 
value of hair comparison “matches” was correct.  However, the question is 
whether this opinion was objectively justifiable, either in the early 1990s 
or today. 

In considering this question, I rely on the work of the Morin 
Inquiry, where Commissioner Kaufman summarized this evidence as 
follows: 

The evidence is clear that hair comparisons can yield exclusionary 
results — that is, it is possible to definitively exclude someone as the 
donor of an unknown hair.  To give the most obvious example: a blond-
haired person can be excluded as the donor of a dark brown hair.  A 
hair comparison which excludes someone as the donor of an unknown 
hair is an important investigative tool and can be of great evidentiary 
significance at trial.  
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The difficult issue arises where hair comparisons are used for 
inclusionary purposes — that is, to permit an inference that a person 
(usually the accused) was the donor of an unknown hair.  The evidence 
is clear that hair comparisons cannot yield a conclusion that a person 
was definitely the donor of an unknown hair.  The characteristics of a 
person’s hairs vary from hair to hair, and they may differ even within a 
single hair on a person’s body.  Hair comparisons are not akin to 
fingerprint comparisons.  Hairs are not unique, and the assessment of 
the similarities, differences and importance of hair characteristics is 
highly subjective.  Efforts to quantify, through statistical analysis, the 
probability that a person was the donor of an unknown hair are not 
generally accepted in the forensic community — in my view, with good 
reason.  

The Commissioner noted that “[t]he forensic scientists who 
appeared generally agreed that hair comparison evidence was valuable as 
an exclusionary tool, but had limited utility as an inclusionary tool”, 
although they did not all agree on the exact limits of the technique for 
inclusionary purposes.  Dr. William Tilstone (who also appeared as a 
panellist at this Inquiry) took the view that: 

... if a scientist does not have a database which allows him to express 
quantitative information, he should avoid language which implies some 
quantitative rarity. 

Dr. Tilstone and Dr. James Robertson of the Australian Federal 
Police agreed that hair examiners’ conclusions should be expressed “in 
‘exclusionary’ rather than ‘inclusionary’ terms”, a view essentially 
adopted by Commissioner Kaufman: 

[R]eports must reflect the limitations upon the scientists’ findings. 
Whether reflected in reports or in testimony, scientists must use 
language which clearly reflects these limitations. For this reason, terms 
like ‘could have come from a particular source,’ although they 
contemplate the opposite, should be rejected in favour of language 
which more explicitly highlights the full implications of a scientific 
finding. Dr. Tilstone suggested describing hair comparisons in terms 
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like “I cannot exclude that these things had a common origin, but other 
explanations are possible.”50 

Although Commissioner Kaufman thought it would be 
inappropriate “to articulate any hard and fast rules as to when [hair 
microscopy] evidence should be admitted in a criminal trial”, he suggested 
that evidence “of the kind introduced in the Morin case should rarely be 
admitted for inclusionary purposes”.  Accordingly, he appears to have 
accepted that while hair comparison evidence could properly be admitted 
“for inclusionary purposes” when the high threshold standard used by the 
RCMP FLS to determine “consistency” was met (which was not the case 
in Morin), the evidence should still be presented in exclusionary terms, 
and hair examiners should not purport to give opinions about the 
likelihood of the questioned hairs coming from any particular person.  
Commissioner Kaufman’s recommendations regarding the use of 
appropriate language – in particular, his rejection of terms like “consistent 
with” and “match” in favour of expressions such as “may or may not 
have” – reflect this understanding of the limited inclusionary value of even 
the strongest hair microscopy evidence. 

None of the expert panellists at this Inquiry challenged 
Commissioner Kaufman’s conclusions on this issue.  While the panellists 
had differing views on whether microscopic hair evidence should still be 
admissible in criminal trials, they generally agreed that it should not be 
presented to juries as supporting a positive inference about identity 
without, at a minimum, a careful and thorough explanation of its 
limitations. 

The concerns raised in the Morin Inquiry Report and by the 
panellists about the limited probative value of hair microscopy findings 

                                                 
50  Morin Inquiry Report, p. 344. 
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are reinforced by the fact that it is has now become possible to conduct 
DNA retesting of microscopic hair “matches”.  The results are disturbing.  
DNA testing of the hairs from four Manitoba murder cases (including 
Driskell) has shown that in all four cases (involving six hairs altogether), 
the microscopically indistinguishable hairs in issue were from different 
people.  During the panel discussion, Mr. Neufeld noted that his 
organization in the United States, the Innocence Project, had now been 
involved in a number of cases where convictions based on hair 
microscopy evidence had been reversed through DNA testing.  A recent 
US study of FBI Laboratory hair microscopy work51 showed that “of the 
80 hairs that were microscopically associated, nine comparisons were 
excluded by mtDNA analysis” – an 11% discrepancy.  These recent 
developments cast further doubt on the reliability of the probability 
assumptions relied on by hair examiners in the past, including in Driskell’s 
case. 

Purportedly “scientific” evidence should not be presented in 
criminal trials as probative on the issue of identity unless this conclusion 
has a strong empirical and/or theoretical foundation.  I agree with the 
views expressed by the panellists and in the Morin Inquiry Report that if 
hair microscopy evidence remains admissible, any conclusions should be 
expressed in “exclusionary” rather than “inclusionary” terms (i.e., framed 
as a statement that the source of the known hairs cannot be excluded as the 
source of the questioned hairs). 

Forensic scientists have a special obligation to present their 
opinions in a manner that allows the jury to assess the validity of their 
conclusions and assign appropriate weight to their evidence.  The RCMP 
FLS appears to have taken a commendably conservative approach to their 

                                                 
51  M. Houck and B. Budowle, Correlation of Microscopic and Mitochondrial DNA 

Hair Comparisons, 47 J. Forensic Sci. 964 (2002). 
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laboratory hair microscopy work, in that its hair examiners were trained to 
apply a relatively high threshold test for determining “consistency” 
between two hairs.52 However, they were also trained to present their 
findings in court as strongly probative on the issue of identity, and to 
elaborate on the basis for this claim only if they were specifically asked to 
do so.  Mr. Lucas notes in his report that this claim was “never widely 
accepted in forensic science”, and the experimental data supporting this 
claim was very limited.  As a result, judges and juries did not have the 
necessary information to properly weigh the evidence nor did they know 
that the science itself had never been properly validated.  As Dr. Joel 
Mayer explained during the panel discussion: 

In fact, when hair microscopy and hair examination was being used by 
many forensic science laboratories, the debate as to the usefulness and 
the significance of the findings was still raging on.  And that’s the 
wrong way to go about it.  That debate should have taken place first, 
and once there was consensus and agreement, then turn around and 
employ this technique.  So it should have been validated first.  
Unfortunately, as I look at it, the validation was ongoing while the 
information was being produced and evidence was given.  At the end of 
the day, is this science? 

The way in which hair microscopy evidence was routinely 
presented in Canadian trials reflects a broader problem of the justice 
system’s failure to grapple with the difficult challenge of ensuring that 
supposedly “scientific” evidence is properly scrutinized and fairly 
presented.  During the panel discussion, Michael Bromwich spoke at some 
length about this broader systemic problem, drawing on his extensive 

                                                 
52  For instance, in their article “Forensic Hair Comparison Analysis: Nineteenth 

Century Science or Twentieth Century Snake Oil?, [1996] Col. Human Rights L. 
Rev. 227, C.A. Stafford Smith and P. Goodman criticize  hair microscopy and Mr. 
Gaudette’s probability calculations, but commend him and the RCMP for their 
“rigorous standards” (at pp. 253-55). 
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experience with the FBI and Houston Police laboratories in the US.  He 
observed: 

I think prosecutors are vastly undereducated in terms of forensic 
science.  I think defence lawyers are vastly undereducated in forensic 
science.  One of the reasons that the FBI lab's evidence went 
unchallenged really for decades is because it had a blue chip, gold 
edged reputation, that seemingly intimidated defence lawyers from 
even entering into a dialogue with FBI witnesses. The number of times 
we learned that terribly significant evidence was not even challenged in 
court by defence lawyers was stunning to us, as we reviewed a large 
number of cases.  What we found in Houston is a set of institutional 
problems where there is a terribly inadequate level of communication 
pretrial between the prosecutor on the one hand and the forensic 
science witness on the other hand, as well as an almost total lack of 
education, except in rare instances, of defence lawyers representing 
their clients where forensic science is a critical component in the case. 

Dr. De Forest also emphasized the importance of education of 
counsel so as to better expose the weaknesses inherent in the “science”.   

These problems are all illustrated to some degree by the facts of 
Driskell’s case.  At the end of the day it was the RCMP FLS, in my view, 
that is responsible for ensuring that the evidence presented by its scientists 
regarding the probative value of microscopic hair analysis fairly and 
accurately sets out not just the conclusions that help the Crown, but all of 
the limitations and uncertainties surrounding those conclusions.  That did 
not happen.  

C. Systemic Issues  

During the 1970s and 1980s, the RCMP Forensic Laboratory 
Service placed considerable emphasis on hair microscopy, maintaining a 
staff of approximately 35 hair examiners across Canada.  Other Canadian 
forensic laboratories also conducted microscopic hair comparison.  Since 
hair microscopy is laborious and time-consuming, it was generally 
reserved for serious cases, such as homicides.  For many years the 
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admissibility of hair microscopy evidence was generally assumed, and its 
reliability was rarely challenged.  However, the situation has changed 
significantly in recent years.  The Morin Inquiry Report in 1998, while 
specifically focusing on the work of the CFS in Ontario, prompted 
significant improvements in RCMP FLS practices, including changes to 
hair examiners’ note-taking practices and the introduction of peer review 
of microscopic observations.  The Morin Inquiry Report also highlighted 
how hair microscopy evidence could lead to wrongful convictions, and 
suggested that trial courts should carefully scrutinize the admissibility of 
this evidence.  The other major development has been the continued 
improvement of DNA testing techniques, which has greatly reduced the 
demand for hair microscopy analysis. 

The RCMP’s Winnipeg Laboratory ceased microscopic hair 
analysis in 1999, and over the next few years hair microscopy was entirely 
phased out in the RCMP FLS system.  While the RCMP’s decision to 
discontinue hair microscopy work appears to have been driven by resource 
considerations, during the panel discussion Dr. Mayer indicated that the 
CFS had decided to scale back its hair microscopy operations in part 
because of reservations about its limited evidentiary value, and that the 
CFS was “stopping this kind of work almost altogether. 

Driskell and AIDWYC submit that hair microscopy evidence 
should be eliminated from Canadian criminal trials, arguing that it “does 
not have the necessary probative value to be admissible ... and its value in 
the criminal justice system should be limited to its use as an investigative 
tool.”  While the RCMP disputes the underlying premise that microscopic 
hair evidence is unreliable, it “takes no position on how this type of 
forensic evidence is received in the criminal justice system”.  Manitoba 
Justice opposes this proposal, submitting that some of the forensic science 
panellists had endorsed the continued utility of hair microscopy evidence 
in criminal trials.  The other parties take no position on this issue, although 
the WPS observes that it no longer submits hairs for microscopic analysis. 
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There were a range of views expressed by the forensic science 
panellists on the question of whether hair microscopy evidence should still 
be admissible in criminal trials.  Mr. Neufeld advocated prohibiting hair 
microscopy evidence in criminal trials.  Dr. Mayer indicated that the CFS 
has concluded that hair microscopy is insufficiently probative to be used 
as positive evidence on the issue of identity, although he noted that “[i]t 
may have some exclusionary value”.  Dr. Tilstone supports the 
exclusionary use of hair microscopy when the questioned hairs and known 
hairs are “clearly different in their characteristics”, but cautioned that 
“[g]oing beyond the conclusion that they could not have come from that 
source … is getting into very difficult territory”.  Mr. Lucas’s view was 
that: 

[M]icroscopic hair comparison continues to be a useful technique in 
forensic science for exclusionary purposes, and may be helpful for 
inclusion purposes in certain circumstances.  And it's probably a 
narrow band of circumstances, particularly where DNA, for example, 
isn't possible, and where the potential population of sources of hair is 
very, very limited. 

Finally, Dr. De Forest cautioned against “throw[ing] the baby out 
with the bath water” and suggested that hair microscopy still had an 
important role in criminal investigations.  He was critical of current hair 
microscopy practices, noting that “there is a lack of education, a lack of 
awareness to the limitations, and [that] it is being applied inappropriately,” 
emphasizing that the probative value of microscopic hair evidence was 
highly dependent on the particular factual context.  Dr. De Forest also 
endorsed the potential exculpatory value of hair microscopy, noting that 
mtDNA was unable to distinguish between persons related through the 
maternal line.  He observed that once hair samples are destroyed through 
mtDNA testing, the potentially useful information that might be obtained 
from microscopic examination is lost. 

The forensic science panellists also addressed the related question 
of the adequacy of the existing legal standards for determining the 
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admissibility of “scientific” evidence.  Mr. Bromwich and Mr. Neufeld, 
the two lawyers on the panel, indicated that their concern was not with the 
legal standards themselves but, rather, with courts’ willingness to enforce 
these standards in criminal cases.  Dr. Tilstone suggested that courts were 
asking the wrong question by focusing on “whether something is scientific 
or not scientific”, and that greater emphasis should be placed on the 
reliability of testing and the reproducibility of results, rather than “whether 
it is this arcane thing called scientific.”  He referred to the laboratory 
quality assurance literature, particularly the International Laboratory 
Accreditation Cooperation (ILAC) definition of an “objective test”, as a 
potential model.53 

Anyone who listened to the discussion of the forensic science 
panel could not fail to have serious concerns about the manner in which 
hair microscopy evidence has been presented in at least some past criminal 
trials.  I have already indicated some minimal restrictions that 
Commissioner Kaufman recommends, and with which I concur, regarding 
its future use (e.g., that conclusions be framed in exclusionary terms, and 
that examiners refrain from using language that suggests some degree of 
inclusionary probability).  The broader question of whether there should 
be even more extensive limits placed on the admissibility of hair 
microscopy evidence was considered by Commissioner Kaufman as 
follows: 

Evidence that an accused cannot be excluded as the donor of a hair left 
by the perpetrator may, in limited circumstances, have a high degree of 
probative value. For example, if the offence was likely committed by 
one of two suspects, evidence that a hair left by the perpetrator could 
have come from one suspect and could not have come from the other 
may be highly probative. Dr. Robertson pointed to the situation of an 
automobile accident, where the authorities wish to identify the driver 
and know from the start that it was one of the four people who were in 

                                                 
53 ILAC Guidelines for Forensic Science Laboratories, ILAC-G19: 2002, §3. 
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the car. Evidence that only one of the individuals cannot be excluded as 
the donor of a hair left on the driver’s seat may be of real probative 
value.  

In the vast majority of cases, however, such evidence has extremely 
limited probative value: it merely permits the trier of fact to infer that 
the accused is one of a limitless class of persons who cannot be 
excluded as the perpetrator based upon this analysis.54 

He also noted that a particular danger of hair microscopy evidence: 

… is that its prejudicial effect may be substantial, since the scientific 
opinion brings with it an aura of respectability and infallibility. The 
length and complexity of testimony which must be examined to 
produce the minute conclusion that the accused cannot be excluded as 
the donor of the unknown hair has the potential to mislead the jury and 
cause the testimony to acquire a prominence and importance out of all 
proportion to its insignificance. Any trier of fact, hearing an exhaustive 
detailing of the minutiae of hair similarities found, could easily (and 
understandably) conclude that only some legal or professional restraint 
prevents the experts from saying that the compared hairs come from a 
common source. 

After considering the Supreme Court of Canada’s decision in R. v. 
Mohan,55 Commissioner Kaufman concluded: 

I do not think it appropriate to articulate any hard and fast rules as to 
when such evidence should be admitted in a criminal trial. As Dr. 
Young pointed out, the potential uses of the evidence will vary case by 
case, and advances in technology may alter the value of a particular 
analysis. In my respectful view, however, it is appropriate for trial 
judges to undertake a far more critical analysis of the admissibility of 
this kind of evidence. My own view is that hair comparison evidence of 

                                                 
54  Morin Inquiry Report, pp. 312-13. 
55  (1994), 89 C.C.C. (3d) 402 (S.C.C.). 
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the kind introduced in the Morin case should rarely be admitted for 
inclusionary purposes.56 

I agree with Commissioner Kaufman’s analysis.  The remaining 
question is whether there have been intervening developments in the eight 
years since the Morin Inquiry Report that affect the analysis and make it 
appropriate to go further than Commissioner Kaufman was prepared to go 
in 1998.  In my opinion, there have been several developments bearing on 
this issue: 

• the continued emergence since 1998 of what Mr. Christianson 
aptly described as the “DNA juggernaut”, and the corresponding 
decline in the use of hair microscopy, makes it increasingly 
unlikely that there will be significant technological or research 
advances in hair microscopy that might bolster its inclusionary 
powers.  Since, as Commissioner Kaufman noted, “comparative 
hair analysis has no utility other than in the forensic context”, the 
fact that leading laboratories like the RCMP and CFS have 
abandoned or greatly scaled back their use of the technique is 
likely to slow the pace of research in the area; 

• the number of DNA exonerations in cases involving hair 
microscopy evidence has heightened concerns about the reliability 
of this evidence, tipping the balance of probative value versus 
prejudicial effect further towards exclusion; 

• the increased availability of mtDNA testing and improvements in 
nuclear DNA techniques since 1998 means that in many cases 
where hair microscopy evidence might be tendered there is now a 
much more reliable DNA alternative available, making it 
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increasingly questionable to justify exposing criminal defendants 
to the prejudicial dangers identified by Commissioner Kaufman.  

These additional factors add to Commissioner Kaufman’s 
concerns, and lend further support to his recommendation.  

I concur with the position expressed by a majority of the panellists 
that hair microscopy evidence should remain potentially admissible, but 
should be received only with great caution and, when received, should be 
accompanied by a warning regarding its inherent frailties.  I agree with 
Commissioner Kaufman’s Recommendation 2, which states:57 

Trial judges should undertake a more critical analysis of the 
admissibility of hair comparison evidence as circumstantial evidence of 
guilt.  Evidence that shows only that an accused cannot be excluded as 
the donor of an unknown hair (or that an accused may or may not have 
been the donor) is unlikely to have sufficient probative value to justify 
its reception at a criminal trial.   

I would add that when conducting this “critical analysis” of the 
evidence and weighing its probative value against it prejudicial effect, it 
seems to me one relevant consideration is whether the probative value of 
the evidence involves purely exclusionary reasoning.  For example, in 
cases where there is other evidence that serves to narrow the range of 
suspects to a small number of people, hair microscopy evidence that 
eliminates all but one suspect as the source of a questioned hair can have 
significant probative force, without relying on any unwarranted 
assumptions about the number of people in the general population who 
have similar hair.  Conversely, as Commissioner Kaufman noted, when 
hair microscopy evidence establishes only that “the accused is one of a 
limited class of persons who cannot be excluded as the perpetrator”, the 

                                                 
57  Morin Inquiry Report, p. 311-12 (Recommendation 2). 
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probative value of the evidence will be “extremely limited”, and concerns 
about prejudice will be heightened. 

I therefore recommend that microscopic hair comparison evidence 
should be received with great caution and, when received, jurors should be 
warned of the inherent frailties of such evidence.  As with any evidence, 
judges must scrutinize the proposed evidence and weigh its probative 
value against its prejudicial effect. 

A further proposal by Driskell and AIDWYC is that: 

A Committee should be established, nationally or province by province, 
to examine all cases of culpable homicide: 

• prosecuted in Canada during the past 20 years 

• in which the Crown tendered and relied upon microscopic hair 
comparison evidence 

• where the accused pleaded not guilty at trial, asserting factual 
innocence, but was found guilty 

to consider whether there is a reasonable basis to believe that, by virtue 
of this evidence, a miscarriage of justice has taken place. 

Manitoba Justice, to its credit, took the initiative in 2003 and 
established an Advisory Committee to review homicide cases in the 
province involving hair microscopy evidence.  The Committee identified 
two cases as falling within its mandate, Unger and Sanderson.  
Subsequent mtDNA testing has demonstrated that the hairs in both cases 
that had been presented at trial as “consistent with” the known hairs 
actually had different origins.  In the wake of these results the Advisory 
Committee’s mandate was expanded to encompass sexual assault and 
robbery cases, but it did not identify any such cases as falling within its 
mandate (although an additional homicide case was sent to outside counsel 
for review). 
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The most significant difference between Driskell and AIDWYC’s 
proposed audit and the previous work of the Manitoba Advisory 
Committee is that they are proposing a national audit of cases.  The 
Inquiry was advised that reviews were currently under consideration or in 
progress in Ontario and New Brunswick, but the details of these are 
unclear.  I note that the Reports of the three most recently-completed 
provincial Commissions of Inquiry into wrongful convictions – the Morin 
Inquiry in Ontario, the Sophonow Inquiry in Manitoba, and the Dalton, 
Druken and Parsons Inquiry in Newfoundland and Labrador – all 
recommended that certain steps be taken at a national level.  The forensic 
sciences panellists generally supported the concept of a broader review. 

I am concerned that the problems identified relating to hair 
microscopy evidence in Driskell’s case are not unique to his case or 
unique to Manitoba.  I accept that a more extensive review of cases from 
across the country would be advisable, and encourage the Attorneys 
General of the Provinces and Territories to work together to examine how 
a case review similar to that conducted in Manitoba might be performed 
on a national level, and consider the appropriate parameters of such a 
review.  I also recommend that Manitoba Justice consider whether there 
are cases that fell outside the mandate of the 2003 Advisory Committee, 
where a review now appears warranted. 

Driskell and AIDWYC also request that I make the following 
recommendation: 

An independent review Committee of interested parties should be 
established to examine and make recommendations for the 
improvement of the system of RCMP Forensic Laboratory Services 
across Canada.  Its mandate should include both the scientific practices 
and the institutional culture of the Laboratory.  The same Committee 
should consider whether it is in the public interest, and the interests of 
the administration of justice, for the Laboratory to move out of the 
jurisdiction of the RCMP. 
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Although this Inquiry has a broad mandate to consider systemic 
issues arising out of the facts of Driskell’s case, the focus of the 
evidentiary hearings was almost exclusively retrospective, concentrating 
on events of almost sixteen years ago.  The evidence relating to the RCMP 
FLS dealt almost exclusively with hair microscopy, a technique that the 
FLS no longer uses.  Conversely, Driskell and AIDWYC’s proposed 
review would have a purely prospective focus. 

The forensic science panellists made a number of valuable 
comments and observations bearing on this proposed recommendation.  
The panellists were invited to discuss how a forensic laboratory should 
respond when questions are raised about the validity of its past work, 
either because the competence of particular laboratory scientists has been 
challenged, or because doubts have arisen concerning the scientific 
legitimacy of a particular technique.  There was a general consensus that 
in the former case the laboratory has no choice but to thoroughly review 
the impugned work.  In the latter case, Mr. Lucas drew a distinction 
between incremental scientific developments that may not necessarily 
invalidate past work, and more fundamental developments that affect the 
accuracy of prior results. 

Dr. Mayer, Mr. Neufeld and Mr. Bromwich discussed the danger 
of laboratories reacting to either type of problem by assuming an overly 
defensive and adversarial posture.   

Although some might suggest Mr. Christianson’s testimony and 
the RCMP FLS’s intitial response to the mtDNA evidence in this case 
raise some concerns about their willingness to recognize potential errors, I 
am not persuaded the evidence raises sufficiently strong concerns about 
“cultural” problems within the RCMP FLS to justify a broad review of its 
current operations. 

In the final analysis, I am not persuaded that it would be 
appropriate for me to recommend the kind of review of the RCMP FLS 
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sought by Driskell and AIDWYC at this juncture and on the evidence 
before me, having regard to several factors: 

• The RCMP FLS no longer performs hair microscopy work 

• The RCMP FLS ultimately accepted the validity of the mtDNA 
results and the conclusion that the questioned hairs in this case did 
not come from Harder.  Even if one were to accept Driskell and 
AIDWYC’s characterization of this as a “new position”, which the 
RCMP FLS disputes, it indicates that the RCMP FLS, to its credit, 
is prepared to listen to the opinions of others, reflect on the 
evidence, and reassess its conclusions; 

• The RCMP FLS have been extremely cooperative throughout this 
Inquiry, both with Mr. Lucas during his review, with Commission 
Counsel, and with Mr. Driskell’s counsel.  As a federal agency, the 
RCMP FLS could have resisted the Inquiry’s attempts to obtain 
information.  The fact that it chose not to take an adversarial stance 
and cooperated with the Inquiry process is, in my view, significant, 
and helps to allay any concerns about the RCMP FLS’s 
institutional ability to reassess and learn from experience; 

• Perhaps most importantly, I am mindful of the fact that the RCMP 
FLS now has an external Advisory Group, reporting to the 
Assistant Commissioner, Forensic Laboratory Services, that 
includes among its current members the Hon. Horace Krever – no 
stranger to public inquiries involving complex scientific issues.  
The members of this Advisory Group will have available this 
Report and, I hope, give consideration to Driskell and AIDWYC’s 
proposal for an external review of the RCMP FLS in light of the 
evidence at this Inquiry and my conclusions.  In my opinion, the 
Advisory Group are in a much better position to assess the 
necessity and advisability of such an external review than I am on 
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the record before me, which contains virtually no direct evidence 
about the RCMP FLS’s current operations and activities.   

I am not persuaded that it would be appropriate for me to make a 
recommendation, on the evidence before me, on the difficult question of 
whether it would be better for the FLS to be separated from the RCMP’s 
policing operations.  The forensic science panellists generally agreed that 
in their experience, formal affiliations between a forensic laboratory and a 
police force are not always a cause for concern. 

There are, as Mr. Bromwich and Mr. Lucas both observed, 
problems of public perception associated with having a forensic laboratory 
institutionally situated with a police force.  There may well be advantages 
in having a national forensic laboratory system in Canada that is separate 
from the RCMP.  However, I am not persuaded that it would be 
appropriate for me to recommend that a committee be established to study 
this issue, particularly since the relationship between this complex policy 
issue and the facts of Driskell’s case is at best uncertain.  However, I 
suggest that the RCMP FLS Advisory Committee may wish to consider 
the comments of the expert panellists on this issue and the related issue of 
independent laboratory oversight. 
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VII. CONCLUSION  

In concluding this Report, I can do no better than to paraphrase the 
concluding remarks from the second report of The Honourable John Enns 
where he said that some of the solutions recommended in his reviews were 
not new ones “but simply a plea to all involved in law enforcement, to 
conscientiously and diligently follow existing principles and guidelines”.  
I echo his hope that this Report will, in some small way, encourage that. 
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